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. . . Organizations formed in connec- 
tion with the Federal Farm Board’s 
activities . . . like equally important 
organizations formed for profit, in in- 
dustrial and commercial activities, 
were incorporated by able counsel 
under the Delaware law . . . and, as 
usual with the ablest counsel, details 
of incorporation and statutory repre- 
sentation were entrusted to The Cor- 
poration Trust Company. Important 
business, experienced counsel, Dela- 
ware incorporation, and representation 
by The Corporation Trust Company, 
go usually together, whether the busi- 
ness be strictly commercial or quasi- 
governmental. 
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Period of Probation for Young Lawyers Urged 
HE novel suggestion of a probationary period, 
ir,” for young lawyers just entering 
proposed by Mr. Albert L. Reed, 
of the Carnegie Foundation for the Advancement 


or “Junior B 


the profession, i 


Teaching, in the Annual Review of Legal Edu- 
y 


cation for 1929, just issued. The purpose of the 
plan, it is explained, is two-fold: to guide the young 
practitioner in the development of ethical standards, 
and to provide him with genuine practical training. 

Ethical evils and the lack of practical training 
are the two major deficiencies of legal education 


discussed in the seventy-two-page booklet pub- 
lished by the Foundation. Both, it is stated, arise 
from a common origin. “Expertness in legal prac- 
tice and conduct that is ethically unassailable are, 
of course, two distinct qualities.” Either may exist 


without the other, but both are alike in this, that 


neither can be adequately developed except in con- 
tact with the actual practice of the law. 

In other countries, this contact is regarded as 
an essential feature of the student’s preparation. 


In our own country, it is the “missing element” in 
legal education, which has been crowded out partly 
by the increasing amount of time which our law 
schools and colleges demand for cultural and the- 
oretical preparation, and partly by the unwilling- 
law offices to trouble themselves 
with young men not already admitted to practice. 

The real danger that confronts a young man 
embarking upon a legal career, says the Review, 
is not so much concerned with the grosser forms 


ness of modern 


of misconduct, but is of quite another sort. He 
must grapple with two problems: First, how far 
is he justified in going to protect his client’s inter- 
est, when opposed by counsel who is unscrupulous? 
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Secondly, by what measure shall he determine the 
amount of his professional remuneration, other 
than the simple formula of charging all that he can 
get? “Sooner or later,” states the pamphlet, “every 
practitioner must work out for himself his particu- 
lar adjustment between the claims of ‘success’ on 
the one hand and his own inner self-respect. To do 
this, and not find himself on the verge of practices 
which, whether or not within the law and the pro- 
fessional code, seem—at least to the layman—to 
be tricky, sordid and low, requires both a clear head 
and some moral courage.” 

Certificates of moral character, as devices for 
promoting the requisite qualities, are declared to 
be “totally inadequate.” Two recent movements 
are given more serious consideration: the formal 
study of “legal ethics,” and searching special ex- 
aminations into the character of those proposing tc 
enter what should be a closely guarded profession. 

Instruction in legal ethics, it is pointed out, 
has two limitations. First of all, professional con- 
duct that is ethically unassailable is a matter of 
practice rather than of theory. Secondly, a prac- 
titioner may have a profound knowledge of moral 
principles and of professional codes, but may have 
no desire to be scrupulous. The real service that 
can be performed by instructing students in legal 
ethics is rather to familiarize them with artificial 
codes of processicnal conduct. In other words, “it 
covers the field of professional etiquette rather than 
of professional morality.” Such instruction in com- 
paratively non-essential principles of conduct is 
helpful, when a fundamentally sound moral char- 
acter may be assumed, “but when this is absent 
formal study of legal ethics may be prosecuted in 
the spirit of learning how close to the law one may 
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safely go, without getting into trouble with the 
grievance committee.” 

The weakness of character investigations, it is 
said, is found in the difficulty of securing evidence 
of moral dereliction sufficiently strong to justify 
excluding applicants, at this stage of their prepara- 
tion. 

Three suggestions are discussed for improving 
the profession on the practical and ethical side. 
The first is the proposal of a graded bar, similar to 
that familiar in the earlier history of our country. 
The proposed reform usually contemplates that 
newly admitted lawyers should be admitted to 
practice only in the lower courts, or only in certain 
branches of law, or only subject to continuous 
supervision by their professional superiors. This 
plan, the Review says, is open to criticism in that it 
would require an inordinate number of years for a 
man to become a full-fledged lawyer, and secondly, 
it would permit those who do not pass the final 
tests to continue to practice in the restricted 
capacity, although presumptively, they are of in- 
ferior capacity or ideals. 

A second suggestion is that licenses to practice 
law should be granted only for a term of, say, five 
years, and that evidence of good character be re- 
quired for every, or at least, the first, renewal. 
There is much to be said for this plan, but it also 
has its disadvantages, in that it would compel 
acknowledged leaders of the bar to show periodic- 
ally that they are still in practice, and that they are 
still competent and honest. 

The third plan is that of a “Junior” or “inter- 
locutory” bar, by which the new practitioner would 
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be given full professional privileges, but only pro- 
visionally. After a certain number of years, these 
privileges will expire, unless confirmed. This plan 
the Review favors as superior to the other two. 
It does not lengthen the period of preparation re- 
quired before the youngsters are permitted to begin 
their professional careers, and it will serve the pur- 
pose of reducing the number of those who engage 
in shady practice during the early, habit-forming 
years, and of eliminating those who, after a reason- 
able period of trial, have been unable to secure a 
foothold. 

The Review also records the changes made 
during the past year in the bar admission require- 
ments of sixteen states, and gives domparative 
tables of the present admission requirements of all 
the states and Canadian provinces. The changes 
fn the number of law schools of different types dur- 
ing the past forty years are recorded. The indi- 
vidual schools are listed, with their tuition fees, 
attendance, and the time required to complete the 
course. 


Administration of Justice Held to be Nation's 
Greatest Problem 


DMINISTRATION of justice has been voted 

the paramount problem confronting the 
United States, in a poll taken of members of the 
Council of the National Economic League. The 
result of the vote seems especially significant in 
that out of a list of more than seventy subjects 
voted upon, the five to receive the highest number 
of votes as of paramount importance are all con- 
cerned with the general problem of law observ- 
ance or enforcement. Administration of justice 
received 2,209 votes. Prohibition was ranked as 
second, with 2,068 votes, followed by Lawlessness 
and Disrespect for Law, 1,699 votes; Crime, 1,642 
votes; and Law Enforcement, 1,573 votes. The 
only other topic to receive more than a thousand 
votes was World Peace, with 1,235 votes. The re- 
maining seventy-odd subjects all received less than 
a thousand preferential votes, from Agriculture and 
Farm Relief, which ranked seventh with 996 votes, 
to United States Patent Laws, with 70. 

The National Economic League is an organiza- 
tion designed to create an informed and disinter- 
ested leadership for public opinion, free from parti- 
san or class bias. Its executive council consists of 
John Hays Hammond, eminent mining engineer, 
William Allen White, nationally famous editor of 
the Emporia (Kans.) Gazette, James Rowland 
Angell, president of Yale University, A. Lawrence 
Lowell, president of Harvard University, Roger W. 
Babson, the statistician, Frank O. Lowden, former 
governor of Illinois, Davis Starr Jordan, chancellot 
emeritus of Leland Stanford University, Edward 
A. Filene, merchant, George W. Wickersham, 
known to all members of the American bar, and 
Nicholas Murray Butler, president of Columbia 
University. 


Drastic Reform in Bankrupicy Law Recommended 


RASTIC changes in the bankruptcy act are 
recommended in a report filed a short time 
ago with Federal Judge Thomas D. Thacher by 
Colonel William J. Donovan, as counsel for three 
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Yew York Bar associations. Five suggestions are 
ffered to correct existing evils. In a memorandum 
led with the report, Judge Thacher declared that 
ne important change needed is a complete separa- 
ion of the executive and judicial ‘unctions in bank- 
uptcy administration. 

Colonel Donovan’s report, covering 358 pages, 
epresents the labors of a staff of lawyers begun a 
year ago, when a series of bankruptcy scandals 
recipitated an inquiry in the Federal court. The 
earings developed into a broad research when the 
New York County Lawyers’ Association, the Asso- 
iation of the Bar of the City of New York, and the 
Bronx County Bar Association petitioned the court 
for permission to join the inquiry through a joint 
committee, which selected Colonel Donovan to act 
1s counsel and direct the investigation. 

The inquiry extended to other states and cities, 
ind even to Canada and Great Britain. “From the 
nformation obtained,” the report states, as quoted 
in the New York Times of March 23, “we were 
brought to the conclusion that the fundamental de- 
fects in administration are not restricted to New 
York, but exist generally throughout the country.” 
The existing evils, which are fully reviewed in the 
report, are stated to be due to two obsolete features 
of the act: the slow-moving machinery provided; 
and the theory upon which that muchinery rests, 
that the creditors will supervise and successfully 
manage the administration,—a theory which has 
broken down, Colonel Donovan says, under the 
growing complexities of modern business and in- 
efficiencies of administration. 

These defects, says the Donovan report, can be 
corrected only by revising the act in accordance 
with five principles, summarized by the New York 
Times as follows: 

1. Administration should begin in every case 
as promptly as possible after the filing of the 
petition and provision should be made for its con- 
clusion without delay. 

2. The administration of estates should be 
placed upon a business-like basis. Competent, 
trustworthy and experienced individuals or organ- 
izations should be attracted to serve as trustees by 
the payment of adequate compensation for efficient 
service, Procedure should be simplified. The old 
idea that the interest of creditors will automatically 
produce zealous individuals who will serve the 
creditors for meager pay must be discarded. 

3. The courts should be relieved of adminis- 
trative responsibilities, and these responsibilities 
should be centralized in the executive branch of the 
Federal Government. The creditors will not exer- 
cise these responsibilities. Their attempted exer- 
cise by the courts has been ineffective, burdensome 
and generally inefficient, has produced a multitude 
of rules and legalistic formalities and has resulted 
in criticism of the bench itself. Trustees should 
be supervised and licensed or subject to Yate 
by the executive branch of the Federal Govern- 
ment. 

4. Creditor control should be limited to those 
cases in which the creditors have a genuine interest, 
and in such cases their control should be made ef- 
fective through committee action. Administration 
in each case should be immediately begun by an 








approved or licensed trustee who would continue 
it to its conclusion unless a substantial number of 
creditors wished to replace him for some other 
trustee similarly approved or licensed. Represen- 
tative creditor action through committees should 
be substituted for senseless attempts at town-meet- 
ing methods. Notices to creditors of meetings 
should be curtailed, and in their place creditors’ 
committees should be elected where the creditors 
care to do so with the privilege of supervising the 
acts of the trustees. 

5. Means should be devised to enforce the 
criminal and discharge provisions of the act. The 
thorough examination of bankrupts in all cases 
whether there are assets or not should be assured. 
Trustees should be permitted on their own motion 
to interpose objections to discharge, and it should 
be made their duty to do so where the facts war- 
rant it, 





Germans Study World’s Legal Systems 


HE problems of the development of Private 

Law in all civilized countries and the whole 
field of International Private Law are being studied 
in the Institute for Foreign and International Pri- 
vate Law, established three years ago in Berlin. 
Special attention is being paid to company law, 
bankruptcy, security sales regulation and an ex- 
haustive comparison of the law on contracts. The 
last mentioned subject is being given special em- 
phasis, since juristic reasoning and legal phenom- 
ena differ radically, especially in comparing con- 
tinental with English and American law. 

“The discovery of the points in which the re- 
spective laws are parallel or divergent may be 
looked upon as the main object of such research 
work,” states Professor Rabel, Director of the In- 
stitute. This system of comparative study, he 
says, “has the advantage of enabling research 
workers to investigate how far the project of cre- 
ating world law can be realized. The Institute is 
not pursuing Utopian plans and will confine itself 
to the study of law as it really is, but it will try 
to make full use of the wealth of German legal 
science in view of this vast plan, hoping at the 
same time to enrich it still further by the ideas 
to be found in the vast store of foreign jurispru- 
dence, It is in this sense that the Institute is pre- 
paring a series of treatises on English and Ameri- 
can contract law.” 


Johns Hopkins Investigates Causes of Cost and 
Delays of Litigation 


WENTY thousand New York lawyers have 

been sent questionnaires by the Institute of 
Law of Johns Hopkins University, which is making 
a national survey of the cost, delays and uncer- 
tainty of litigation. 

The 20, lawyers to whom.the questionnaire 
has been sent are asked to select the last civil action 
at law finally disposed of before the questions were 
received, no matter which side the lawyer repre- 
sented or which side won, and to give the details 
of the case as asked in the questionnaire. By this 
method, says Professor Herman Oliphant, who has. 















280 


AMERICAN Bar ASSOCIATION JOURNAL 





charge of the survey, in an interview reported in 
the New York Times of March 9, “we will find out 
where the most time, the most money is being 
consumed. Then we will find out what causes that ; 
what screw is loose; what is the neck of the bottle. 
Then we will make it known. When we have found 
out what is the particular legal rule, say, that is at 
fault, it will be up to the bar associations and the 
Legislature to advocate and make the change.” 

The list of 20,000 lawyers to whom the questions 
have been sent is said to include “all the practicing 
lawyers in New York,” and to be the most complete 
legal mailing list for New York City that has ever 
been assembled. Eventually, it is expected that the 
survey will be extended to include the entire na- 
tion. A local committee of practicing attorneys 
cooperated in the mailing. 

From the mass of cases reported, statistics will 
be compiled which it is hoped will answer, at least 
in part, the questions of “the law’s delays, the ex- 
penses and uncertainties of litigation, and whether 
or not the plaintiff secures substantial justice in 
the majority of cases.” 

The survey is said to be “the first scientific 
attempt to study the problems of law making,” to 
be undertaken in America, although such statistics 
have been gathered in Europe, notably in Ger- 
many. 


New Adviser of Section of Legal Education 


HE Section on Legal Education, as a result of 
the re-endorsement of the standards of the 
American Bar Association at the Memphis meeting, 
has made new plans for the progress of the bar 
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International News Reel 
THACHER 


United States 


HON. THOMAS DAY 


Solicitor General of the 





standards. Mr. Will Shafroth, of the Denver bar, 
has been placed in the post of Adviser to the Sec- 
tion, succeeding Mr. H. Claude Horack, who re- 
signed to resume his faculty work at the University 
of Iowa after several years of services to the edu- 
cational work of the Bar Association. The Section 
plans a more active campaign of publicity and in- 
formation in regard to legal educational matters, 
including probably the publication of a series of 
bulletins and reports on American conditions and 
results. 

Mr. Shafroth comes of a well-known legal 
family. His father, the late John F. Shafroth, was 
Governor of Colorado, Congressman and United 
States Senator from Colorado. His older brother, 
Morrison Shafroth, has long been active in Colo- 
rado and national legal circles. The new Adviser 
was born in Denver, educated in the Denver public 
schools, graduated from the University of Michigan 
with the degree of A.B. in 1914, and from the Law 
School of the University of California with the 
degree of J.D. in 1916. He was immediately ad- 
mitted to the Colorado bar and began practice there, 
but at the entry of the United States into the War 
in 1917, joined the Army and served overseas for 
two years, gradually rising to a Captaincy. Late in 
1919, he joined the American Relief Administration 
in Europe, then headed by Herbert Hoover, and 
served two years as an administrator of relief to 
the unfortunate children of Europe. He served a 
month in Germany, ten months in Czechoslovakia, 
ten months in Poland, and then nine months in 
Russia on general famine work, and three months 
in Constantinople... During the Russian famine 





CuRRENT EVENTS 


281 





period, he was in charge of a large area in Southern 
Russia and superintended the distribution of a daily 
ration to 1,200,000 children and adults. He left the 
Relief Service in 1922, with many strong commen- 
dations from President Hoover and others for his 
executive work. 

After returning to America, he spent a short 
time in the Trust Department of the Guaranty 
Trust Company in New York City and for the past 
six years, has been practicing law in Denver, asso- 
ciated with his brother in the firms of Shafroth 
and Shafroth and Grant, Ellis, Shafroth and Toll. 
He will still give part of his time to law practice, 
but is actively engaged in the inspection, rating 
and advising of the law schools and in organizing 
the general work of the Section. The details of the 
Section’s work between the meetings of the Council 
will be conducted by Mr. Shafroth, in conjunction 
with an Executive Committee, consisting of Chair- 
man George H. Smith of Salt Lake City, Secretary 
A. B. Andrews of Raleigh, North Carolina, and 
Dean James Grafton Rogers of Colorado. 


Annual Meeting of American Law Institute 


OLLOWING is the program of the Eighth 

Annual Meeting of the American Law Institute, 
to be held in Washington, D. C., on May 8, 9, and 
10, in the ball-room of the Mayflower Hotel. The 
meeting will consider the following drafts which 
have been submitted by the Council for criticism 
and suggestion: Code of Criminal Procedure, Pro- 
posed Final Draft No. 1 (being a revision of Tenta- 
tive Drafts Nos. 1 and 2) and Tentative Draft No. 
3; Agency, Tentative Draft No. 5; Conflict of 
Laws, Proposed Final Draft No. 1 (being a re- 
vision of Tentative Drafts Nos. 1, 2 and 3; Chapters 
1 to 6, inclusive); Contracts, Tentative Drafts Nos. 
7 and 8; Property, Tentative Draft No. 2; Torts, 
Tentative Draft No. 5; Trusts, Tentative Draft 
No. 1. 

Wednesday, May 7 


10:00 A. M.—Registration of members and guests at the May- 
flower, until 10:00 P. M. 

9:30 P. M.—Informal reception by the Council to the members 
and guests, and the ladies accompanying them, 
in the Ball Room of the Mayflower. 


Thursday, May 8 


9 :30 —Registration and assembling of members and 
guests 
10 :00 Address by President, George W. Wicker- 
sham 
Informal remarks by the Chief Justice of the 
United States 
Report of the Treasurer, 
Murray. 
Report of the 
Lewis. 
(Opportunity will be given for questions 
from the floor.) 
Report of Herbert F. Goodrich, Adviser on 
Professional and Public Relations. 
Report of the Committee on Membership, to 
be presented by the Chairman, George E 
Alter. 
New business. 
A. M.—Consideration of the Code of Criminal Procedure. 
P. M.—Adjournment for luncheon. 
P. M.—Continuation of the discussion of the Code of 
Criminal Procedure. 
P. M.—Adjournment. 


Friday, May 9 
A. M.—Registration 
guests. 


George Welwood 


Director, 


William Draper 


and assembling of members and 


00 A, M.—Consideration of Conflict of Laws Proposed Final 
- Draft No. 1. 
00 M. —Consideration of Torts Tentative Draft No. 5. 
:00 P. M.—Adjournment for luncheon. 
15 P. M.—Continuation of the discussion of Torts Tenta- 
tive Draft No. 5. 
:00 P. M.—Consideration of Agency Tentative Draft No. 5. 
5:00 P. M.—Adjournment. 
:00 P. M.—Reception and tea in the Chinese Room of the 
Mayflower Hotel to members, guests and ladies 
accompanying them, 


Satutday, May 10 


A. M.—Registration and assembling of members 
guests. 
A. M.—Consideration of Property Tentative Draft No. 2. 
. M.—Consideration of Contracts Tentative Drafts Nos. 
7 and 8, 
.M.—Adjournment for luncheon. 
. M.—Continuation of the discussion of Contracts Ten- 
tative Drafts Nos. 7 and 8. 
. M.—Consideration of Trusts Tentative Draft No. 1. 
. M.—Adjournment. 
. M.—Dinner in the Ball Room of the Mayflower. 
George W. Wickersham, President of the Amer- 
ican Law Institute, will preside. 
Address will be made by the following: 
Honorable George Wharton Pepper, Pennsyl- 
vania ; 
Honorable Henry Upson Sims, Alabama; 
Honorable Royal A, Stone, Minnesota. 


and 


Conference at Princeton on Criminal Justice 


OTEWORTHY among the year’s public dis- 

cussions of criminal justice was the Princeton 
University Conference of March 19-22. Held under 
the auspices of the University’s strong department 
of Politics, the Conference was made possible by 
the Chester D. Pugsley Foundation, and it is pre- 
sumed that the success of the undertaking will re- 
sult in similar meetings at least once a year. The 
Conference brought to Princeton a number of dis- 
tinguished and authoritative speakers and a consid- 
erable attendance of lawyers and others interested 
in civics and judicial administration. 

The first session permitted of an address by 
Dr. Alfred Zimmern, Director of the Geneva School 
of International Studies, who spoke on Readjust- 
ment of Government in the Post War Period. Two 
other evening sessions were devoted to general 
topics; Representative F. M. Davenport spoke on 
The Jolly Mess of Tariff Making, and Frank B. 
Kent and William Hard on The Future of the 
Democratic and Republican Parties, respectively. 

Criminal justice in many phases was presented 
and discussed at three longer sessions, the leaders 
being Prof. W. F. Willoughby, Professor William 
E. Mikell and Professor Raymond Moley. Ad- 
dresses were made by Mr. Justice Maltbie of the 
Supreme Court of Connecticut, Professor Edson R. 
Sunderland, Edward L. Katzenbach, Judge Eli 
Frank of the Baltimore City Supreme Court, Emory 
R. Buckner, Charles Edwin Fox, Frank J. Loesch, 
James P. Kirby and Professor Joseph McGoldrick. 

The Connecticut and Maryland participants 
presented stimulating reports of progress in com- 
bating crime. The reverse side was told by the 
speakers from New York, Philadelphia and Chi- 
cago. The field was pretty well covered, either in 
the addresses or discussions, and especially the 
matter of prosecution. Fortunately there were 
present a number of prosecutors who learned the 
details of the Connecticut system, whereby the 
state is represented by lawyers chosen by the 
judges for two-year terms. A very long tenure of 
office results, with consequent efficiency. 
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Oregon Circuit Judges Recommend Changes 


T the recent meeting of the Oregon Judicial 
Council, according to the Oregon Law Review 

of February, the circuit judges of the State recom- 
mended the following five measures for the im- 
provement of judicial! procedure: that the defendant 
in a criminal case be allowed to waive trial by jury 
and present his case directly to the court, except 
in such cases where the penalty is death or life im- 
prisonment; that the jury panel be improved by the 
appointment of jury commissioners and the exam- 
ination of prospective jurors; that persons con- 
victed of crimes on pleas of insanity be sentenced 
to serve at least three years in insane hospital with- 
out right of habeas corpus; that the- defendant who 
relies upon a plea of insanity in a criminal case 
must inform the prosecution that this will be his 
defense before he goes to trial; that the number 
of peremptory challenges of the defendant in a 
criminal case be reduced to the number allowed the 
prosecution. 

The Oregon Judicial council, which was estab- 
lished under act of the Legislature of 1923, the Law 
Review adds, consists of the chief justice, one asso- 
ciate justice, and three circuit judges. The present 
personnel of the council is: Chief Justice O. P. 
Coshow, Associate Justice H. H. Belt, Circuit 
Judges Robert Tucker, James T. Brand, and James 
A. Fee. The act requires the judges of all courts, 
including courts not of record, to report to the 
chairman of the council, at such times and in such 
manner as he shall prescribe, respecting the judicial 
business in their respective courts. The council 
fixes each year the time and place for the meeting 
of all the judges of the courts of record in the state. 


Cleveland Bar to Put Teeth in Rules of Professional 
Conduct 


PECIFIC machinery for the enforcement of the 
rules of professional conduct recently adopted 
by the Supreme Court of Ohio, has been devised and 
recommended by a special committee of the Cleve- 
land Bar Association. The creation of a commit- 
tee to hear cases of alleged violations of the rule 
defining professional conduct is recommended. This 
committee would dispose of minor offenses itself, 
without further action, or in the case of more fla- 
grant or repeated offenses, might prepare formal 
charges before the Court of Common Pleas, and 
ask that a special master be appointed to take testi- 
mony concerning the alleged violation. 

The Ohio rules of professional conduct were 
adopted by the Supreme Court as Rule No. 28, on 
December 6, 1929, as a result of the request of the 
bar associations of the state. The present recom- 
mendations for enforcing the rule were devised be- 
cause the Cleveland Bar Association felt that its 
efforts should not cease after having the Supreme 
Court define unprofessional conduct and provide 
punishment therefor, but should be continued, in 
an effort to devise a fair and impartial system for 
carrying out the letter and spirit of the rule. 

The committee’s recommendations to this end 
are first, that proper publicity be given to the fact 
that the court has by rule defined unprofessional 
conduct and provided for its punishment, and that 
the Cleveland association means to assist in en- 






forcing the rule. The second recommendation is 
that a standing committee, not to exceed five in 
number, be appointed to consider cases of alleged 
violations of the rule; that this committee warn, 
admonish and reprimand the less flagrant offenders, 
and refer the more flagrant cases, requiring more 
drastic action, to the Chief Justice of the Common 
Pleas Court, with the request that a special master 
be appointed to take testimony, and report findings 
of fact to the court for its action thereon. The 
report also recommends that a list of names of 
members of the bar who are qualified and willing 
to act as such special masters should be forwarded 
to the Chief Justice, that the expense of such secre- 
tarial help as may be required to assist the commit- 
tee and the courts in enforcing the rule be provided 
for by the association, and that its members be 
requested to contribute to a fund for that purpose. 


Declaratory Judgment Act Upheld by Arizona Court 


HE Arizona declaratory judgment act of 1927 

has been held constitutional by the State Su- 
preme Court in the case of Morton v. Pacific Con- 
struction Co., decided Dec, 16, 1929. 

It was contended that the act in effect makes 
the Court “a bureau of information or advice,” that 
the decisions required are not actual or bona fide 
controversies, and that the relief sought is not 
consequential. The burdens cast upon the Court 
by the act, it was claimed, “are not and never have 
been judicial in their character.” 

The Court in its decision pointed out that the 
declaratory judgment act had been adopted by 
twelve states prior to 1928, and that it had been 
sustained as constitutional wherever brought into 
question. The chief reason underlying the validity 
of the act, said the court, was stated in Petition 
of Kariher, 284 Pa. 455: “In passing on the validity 
of such legislation courts do not fail to recognize 
that the law is a progressive science, that forms of 
procedure which at one time were regarded as es- 
sential may no longer be necessary, and that 
changes may validly be made.” 


Association Buys Property for Headquarters 


HE American Bar Association will soon have 

commodious quarters sufficiently large to take 
care of its expanding needs for the next ten ycars 
or more as a result of the purchase of a building 
and grounds at 1138 North Dearborn Street, Chi- 
cago. It will also be able to meet those needs on 
an economical scale which would be entirely im- 
possible were the present method of renting space 
in the “Loop,” or crowded business section of the 
city, to be continued. 

The purchase of a building for headquarters 
has been under consideration for a number of years. 
During this period several propositions have been 
made to the Association and their merits have been 
carefully weighed by special committees of the 
Executive Committee. Most of them were found 
to involve too large a capital investment. It was 
not until the North Dearborn Street property was 
found available that the decision to purchase was 
reached. This particular property was found to 
answer the Association’s requirements as to avail- 
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Building and grounds purchased by American Bar Association to provide additional needed space for the rapidly 
expanding activities of the organization. 





able space, assured investment value and reason- 
able price, more fully than any of the others. After 
considering the proposition from all angles, the sub- 
committee, which had been appointed by the Ex- 
ecutive Committee at the Asheville meeting, with 
full power to act, proceeded to close the deal. A 
very substantial reduction of the price at which 
the property had been offered was secured by the 


payment of the entire purchase price in cash. It 
was in fact purchased at the value of the ground 
without any addition for the value of the buildings. 
Interest on money invested and taxes, insur- 
ance and carrying charges for the next ten years 
will be less than the rent of the necessary space 
for headquarters and the JouRNAL in any down-town 
office building 

The building itself is one of the handsome old 
three-story residences of the near North Side. It 
was remodeled several years ago for office purposes. 
It is on the same street as the building of the Amer- 
ican Medical Association, although it is about six 
blocks to the north of that structure. It is on the 
southwest corner of Dearborn and Elm Streets and 
has a fifty-foot frontage on the former and a front- 
age of one hundred and fifty feet on the latter—thus 
occupying a valuable corner in a growing section 
of Chicago. The United Association of Plumbers 





and Steamfitters of the United States and Canada 
occupied it for several years as its national head- 
quarters. The occupancy by this Association may 
possibly account for the excellent heating system 
which permits the use of either oil or coal in the 
building for fuel. It also accounts for the fact that 
the building has a two-story fire-proof annex erected 
to take care of records and other valuable material. 
The basement is large, dry and well-lighted and 
will furnish all possible needed storage space. It 
was originally built as the home of the Adsits, a 
well-known Chicago family, in the old days when 
North Dearborn Street was a fashionable residence 
street. ; 

Silas H. Strawn of Chicago was the Chairman 
of the sub-committee of the Executive Committee 
which negotiated the purchase and, in accordance 
with that body’s authorization, closed the transac- 
tion. The other members of the sub-committee 
were John H. Voorhees, Treasurer of the Associa- 
tion, and Edgar B. Tolman of Chicago, Editor-in- 
Chief of the Journat. The completion of the pur- 
chase will be officially reported to the Executive 
Committee at its coming meeting in Washington, 
D. C., early in May, at which time no doubt some 
official statement will be made to members on the 
subject. 
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WORMSER ON THE DISREGARD OF THE CORPORATE FICTION 


Judge George A. Slater, Surrogate of Westchester County, N. Y., in his recent opinion 
construing the will of Jesse Winburn, dec’d, had occasion to discuss the doctrine of 
corporate entity and personality, and in doing so referred to Wormser on the Disregard 
of the Corporate Fiction as follows: “The cases are fully collated and written upon in the 
very valuable book on “The Disregard of the Corporate Fiction’ by Professor I, Maurice 
Wormser of the New York Bar, at pp. 17-20.” 
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CIRCUMSTANTIAL EVIDENCE IN THE FOREST 





Being the 


Application of Some Legal Principles to a Lawyer’s Recreation — Foot-Prints as 


Example of Circumstantial Evidence Most Frequently Encountered By the Hunting 
Lawyer—Complete Chain of Such Evidence in Case of a Deer, Which, However, 
Managed to Escape in Spite of It—Caribou and Wild Goat—Sir John 
Manwood’s Definition of Those Entitled to Privilege of the 
Chase Held to Include Lawyers 





By Horace Kent TENNEY 
Member of the Chicago Bar 


VERY lawyer knows,—just as Macaulay’s 
“Every school boy knows,”—that the rules of 
circumstantial evidence are based upon the 
logical relation of established facts. They involve 
lso the principles of cause and effect, and the 
principles of that natural association of facts which 
experience shows may, with reasonable certainty, 


in tracing a sequence of events from 
to the conclusion. By the beginning 
that it is necessarily the first event 


be relied up 
the beginning 
I do not mean 


which occurred in point of time, but the first to at- 
tract attention and thus to excite the search. It 
may thus be the result instead of the cause, like the 
corpus delicti, and the task is then to trace back 


logical sequence of facts to ascertain 
caused this result: in other words, 
trail at that point, ascertain whose 
1 where it leads. And the searcher 
in that the trail which he picks up 
for investigation is actually that which leads to the 
place where his search began. Not only this, but 
he must be certain that each fact which his search 
discloses is really a part of the same line as that 
upon which he started, and not one which is due to 
some unrelated cause: for otherwise he will soon 
be lost in a maze of his own creating. And in mak- 
ing use of this form of circumstantial evidence the 
hunting lawyer cannot submit it to a court and ask 
for judgment upon either its competency or its 
weight. He must himself be the judge of these 


through the 
who and what 
to pick up the 
trail it was 

must be cert 


matters, and in the end, if successful, be the execu- 
tioner of his n judgment. 
These facts are suggested by some of the 


ve use in speaking of circumstantial 
“e 


‘chain of facts,”’ and each fact as “a 


phrases whicl 
evidence as 


link in the chain.” And we note the importance 
of each link when we adopt, in this connection, the 
saying that “the strength of a chain is the strength 


of its weakest link.” We also use a maxim based 
upon the natural relation of certain facts usually 
found to be associated with each other, by saying, 
if a break appears to occur in some part of the chain 
of facts, “probatis extremis presumuntur media,” and 
treating the two ends at the broken part as having 
a causal and not a merely casual relation. 
Footprints are therefore often given as an ex- 
ample of circumstantial evidence. For each foot- 
print is a separate fact, but part of a chain which 
if followed with care will lead the investigator to 
the end which logic attains. Nor is it without 
significance that “investigate” is itself derived from 
a word which means “tracks.” And as the lawyer 
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is constantly dealing with this branch of logic and 
with the study of facts it is but a natural result 
that the logical sequence of his investigation should 
so often lead him into the forest and the wilderness 
where, to the hunter, the “vestigia” which he finds 
are so often a means of successful pursuit, as well 
as of puzzling failure. For when he finds a track 
he knows that the animal which made it is cer- 
tainly at the other end of the trail of which the 
track is a part. He therefore can follow it with 
certainty as to the possible result, provided always 
he constantly observes the principle of circumstan- 
tial evidence that each track must be that of the 
animal in search of which he started. That this is 
not always an easy task, but requires—like the law 
itself—not only study but experience, will soon be 
ascertained by one who, following the bent of his 
own desires, himself makes tracks from the court 
room to the forest. 

Now I do not mean to say that a legal educa- 
tion, specializing in the rules of circumstantial evi- 
dence, is essential to a hunter’s success: for that 
would eliminate a long line of hunters, beginning 
with the cave men and not ending with Daniel 
Boone and Leatherstocking. Nor do I assert that 
such legal study will qualify a lawyer for the forest 
trail and the hunter’s life. Experience has taught 
me that this is not so, I only point out that if 
he takes to the forest and the happy recreation 
which it affords, there will be opened to him new 
lines of pleasure and profit, where the logical se- 
quence of circumstantial evidence will take on a 
new meaning and lead him with certainty into new 
realms of delight. And these experiences of my 
own are not related to “point a moral or adorn a 
tale,” but only to illustrate that the pleasure of 
the hunt is very real, both in experience and in 
retrospect. 

The Counsellor and I were ending one of our 
many annual deer hunts, and the last day which, 
at sunrise, stretched its pleasant hours between 
our camp and the spot on the shore of Lake Su- 
perior where we connected with the return line to 
the cruder forms of civilized life, was to be devoted 
to a very careful effort to secure the additional deer 
to which our licenses entitled us. This meant 
“still hunting” in the real sense, going alone, pick- 
ing up a satisfactory track, and following the 
logical sequence of its markings with the slow 
patient watchfulness which alone—barring mere 
accidental meetings—will enable you to see your 
deer before he sees you. Unless you succeed in 
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this he is not likely, in the real possessory sense, to 
become your deer. So we parted on the shore of 
the smail lake on which our camp was located—a 
lake whose beauty I do not expect to see duplicated 
on this side of the Happy Hunting Grounds,— 
wished each other “Good hunting,” according to 
our old custom, and took up our separate ways 
into the snow covered forest. 

Of course the hunter’s progress when engaged 
in this enthralling pursuit is, by ordinary standards, 
very slow: a mile an hour is about as fast as he 
can proceed with what the law calls “due care and 
caution”: for he must ever put in practice the 
warning seen at the railroad crossings, “Stop, look, 
listen.” After walking for this pleasant measure of 
time and space, | came to a place where a cleft 
in the rocks on the mountain side extended down 
toward the trail on which I was proceeding. A 
smail tree had fallen so that it slanted across this 
cleft, and 1 at once noticed that the snow on the 
tree had been jarred off in a way which could 
have been caused only by a falling branch—and 
there was none—or by a passing deer. Circum- 
stantial evidence again. Looking up along the 
course of the cleft, other disturbances in the snow 
were evident, and careful scrutiny of the snow in 
the direction toward which this evidence “tended 
to prove” was the course which the deer had taken, 
detected a number of imprints, clearly revealing 
the fact that it really was not only a deer who had 
disturbed the snow in the ravine, but a buck, and a 
very large one at that. The whole day was before 
me, as well as the buck, and I thus had many pleas- 
ant hours in which to find out whether I could un- 
wind the twistings of the track so as to see the 
buck before he saw me. 

Now a deer going through the forest unaffected 
by alarm, does not proceed in a straight line like a 
Roman road. On the contrary, he goes in a way, 
which suggests the uncalled for criticism which a 
captious adversary once applied to an argument 
of mine, when he said: 

“He winds about and in and out, 

Leaving the beholder still in doubt, 

Whether the beast that made the track, 

Was going away or coming back.” 

It is, therefore, necessary not only to watch the 
track and its general direction, but also to look on 
both sides, and even behind, to see where the deer’s 
wanderings have led him, and are leading his pur- 
suer. And this is all the more important, as it is 
perfectly certain that the deer will often stop and 
look back to see if he is followed. And when he 
lies down he is quite sure to back track a little, 
selecting a place with a good outlook and a favor- 
able slant of wind. Well, this buck ran true to 
form, and to the instincts and traditions of his-race. 
All that day until the sun’s rays had almost lost 
even a long sharp angle he led me through the 
forest glades in a maze more winding than that into 
which Theseus entered in search of the Minotaur. 
I well remember one place where the track led up 
the side of a ridge so steep that even with the 
use of hands, feet, elbows, knees and rifle butt it 
was well nigh impossible to avoid making a terrible 
commotion. And it was very important to avoid 
any noise: for the track and the situation seemed 
to indicate—in other words “tended to show”—that 
the buck planned to lie down when he attained the 
summit, as I certainly did upon reaching it. But 








instead of adopting this commendable course, he 
went along the ridge about fifty yards and then 
turned straight down again parailel to his upward 
track. If it had been possible for me to see, o 
to foresee, this change of policy on his part, it 
would have made my arduous climb up the ridge 
quite unnecessary, and saved me much valuab.e 
time as well. But perhaps had | done so it would 
have affected that certainty as to each link in the 
chain of circumstances which is essential to their 
evidentiary value. For the indentification of the 
downward track, as being the same as the one | 
had been following, would then have been a mere 
matter of opinion. And a deer’s footprint in 
powdery snow which falls into the track has little 
of that recognizable certainty. which is supposed to 
attach to fingerprints and Bertillon measurements. 

The ridge, upon whose side the buck had 
played me this trick, extended in a slightly curved 
line toward the east and north, forming the rim of 
a huge bowl whose western side rose steeply from 
the bed of a beautiful stream which went tumbling 
down from the lake I had left, and then slipped 
quietly into Pine Lake, which lay a mile or so be- 
low. It was a fine place for a widely extended 
outlook through the long vistas between the big 
hemlocks and maples, and with the blanket of snow 
for a background. But unfortunately the ad- 
vantage was one which the deer shared with me, 
but in greater measure. I knew this and knew that 
the deer also knew it. So I went over the edge 
of the bowl with the greatest circumspection, and 
crawling up on a snow-covered log, sat on it with 
my back against a tree. (N.B.—The initiated know 
that, for purposes of concealment it is usually bet- 
ter to be in front of a tree than behind it.) From 
this coign of vantage I combed out the whole land- 
scape, going over each vista with the naked eye, 
and then with the field glasses; and doing this not 
only once, but several times, and from different 
viewpoints. It was morally certain that the buck 
was somewhere in that bowl: on that question I felt 
entitled to a directed verdict. But greater cer- 
tainty is needed than was afforded by this general 
proposition when it came to shooting with a rifle. 
So it was necessary to pick up again the chain of 
circumstantial evidence and follow it to its con- 
clusion. And an hour or so of patient work, going, 
as the old Spanish saying is, “with beard on 
shou'der,” brought me to the conclusion. For there 
in the snow under an overhanging cedar on the 
margin of the stream, was the bed in which the 
buck had lain down to rest. And his tracks both 
in and out of that bed clearly showed that he had 
seen me—probably when coming over the edge of 
the bowl—had jumped up and stood watching me 
for a short time, and then with long leaps had gone 
off into the remote depths of the greenwood. 

He knew the law of circumstantial evidence 
better than I did: he had to know it and to use it 
in order to live. He knew that he could never get 
away from his own tracks, which followed him 
like a ball and chain: that they always led to him, 
and that, by the same law of logic, they laid down 
for him the line upon which he must watch for the 
approach of an enemy who was following the chain 
of evidence which he had himself created. 

In another autumn the Counsellor and I were 
hunting in the Rocky Mountains of British Colum- 
bia north of the Fraser River. Our camp was 
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itched on the shore of a small lake fed by the 
nelting ice of a huge glacier which glittered in the 
sunshine on a mountain which was in reality some 
miles distant, but in the clear air seemed very 
near and neighborly. The water from our lake 
trickled through the moss and heather, then spread 
ut forming another lake, and having learned what 
fun this was, kept on making ponds until it poured 
the collected waters of all over a cliff into a long 
leep valley where we lost sight of it. Our outlook 
vas up this valley which spread out into a wide 
grassy expanse with its sides running up gentle 
lopes on both sides until they met the rocky ram- 
parts of the mountains, and had to climb if they 
vere to go farther. There was no timber in the 
valley and we thus enjoyed an unobstructed view 
f whatever game was thoughtful enough of our 
pleasure, and thoughtless enough of its own safety, 
to venture out into the open. And it was a great 
rossing place and feeding place for game. Griz- 
lies came there to dig out the whistling marmots: 
aribou ranged through it, and we could often see 
n the cliffs the small white specks which our 
glasses identified as goats. Six or seven miles of 
riding up the valley and along its eastern slope took 
us to a pass which dropped sharply down into an- 
other valley which lay on the other side of our 
mountain. The Counsellor had killed a fine caribou 
bull in that valley, and we visited it every few days 
to see if a bear had not become enamoured of what 
was left of the carcass. On these excursions we 
were always on the lookout for goats, but they 
seemed to have changed their habitat, and we had 
not seen one for a week or more. 

The morning of which I write was clear and 
pleasant, admirably adapted to sitting in the sun 
with your back against a rock, and combing out 
the landscape with the glasses. After we had en- 
gaged in this “contemplative man’s recreation” for 
an hour or so, without success, except the pleasure 
involved in the process itself, we sent one of the 
guides across the end of the valley to a point from 
which he could scan its entire length. On the ridge 
between the two valleys we had seen some signs 
indicating—or tending to prove—the recent pres- 
ence of a goat or goats. Of course a goat walking 
along bare rock does not usually create much 
stronger evidence of his passage than the tradi- 
tional trail of a serpent on a rock. The weight and 
credibility of the evidence is however to be de- 
termined by the jury, and in such cases by a view 
of the premises. But the admissibility of the evi- 
lence which we had seen, and its sufficiency to 
establish the factum probandum was soon verified by 
the guide, who returned and reported that about a 
mile and a half down the valley there was a long 
smooth slope running from the bottom nearly to 
the top of the mountain: and on this slope he had 
counted fourteen goats lying down and enjoying 
a siesta. 

The Counsellor, having recently secured two 
goats by a brilliant campaign on the mountain top, 
did not care to try these, and I was retained for the 
prosecution. 

This valley, unlike that in which our camp 
was located, had no grassy slopes. On the contrary 
it was all covered with broken rock: not small 
stones, or smooth boulders, but great blocks with 
nd sides so square and regular in 





sharp edges 






shape that they looked like a vast supply of build- 
ing stone which had been gathered together for 
some great work, like a Roman aqueduct, and then 
forgotten by the builders. No moss grew upon 
them, and this made them seem all the more ready 
for the builders to resume work when they should 
return from lunch, or when the strike should be 
settled, or whatever it was that had caused the 
interruption in their labor. 

Going over this stone pile after the goats was 
not an easy matter, like trailing a deer in the forest. 
We had to step, and often to jump, from one block 
of stone to another; and doing this with spiked 
shoes without making enough noise, not only to 
scare, but absolutely to terrify, the goats required 
circumspection at each step, or jump. I never 
thought we would see them at all, and as it took us 
about an hour and a half before we came in sight of 
the slope on which the guide had seen them, they 
had ample time to formulate, and carry out, any 
policy which either fear or idle fancy suggested. 
But at last I saw them; and what a sight it was! 
In front of me two particularly gigantic stones were 
standing on end about six feet apart, slanting 
slightly toward each other, and looking for all the 
world like the doorway of an Egyptian temple. 
And through this doorway I could see the goats, 
only about a hundred and fifty yards away. Most 
of them were lying down, and those which were 
standing were nibbling the few blades of grass in 
the most nonchalant fashion imaginable. They 
were not frightened or even nervous. In all my 
previous encounters the goats were up and going 
at once, so I was prepared for a running shot, and 
expecting nothing else. But as they seemed to 
have all the time in the calendar at their disposal, 
I thought it well to share it with them. So I looked 
the flock over carefully—quite like a cattle buyer 
making a good selection,—picked out the one I 
thought the largest, and who, standing outlined 
against the sky which closed the distant end of the 
valley, was the most striking figure in the picture, 
drew for his shoulder and cut loose. He dropped, 
rolled a little way, kicked a few times, and lay still. 

Of course I expected the others to disappear 
with that magic which goats seem to have at ready 
command. But did they do so? They did not. 
Some of them took the trouble to stand up and 
look with mild curiosity at their fallen comrade, as 
if they thought he was trying to be funny and they 
did not quite approve of his conduct. The others 
remained couchant, “chewing the cud of reflection.” 
The guide, in utter amazement, and wild with ex- 
citement, whispered, “Shoot another: you can do 
it easy.” I replied that I knew it but did not care 
to shoot another on the same day. This seemed 
to him a perfectly crazy reason and he said, “You'll 
never have another such chance in your whole life!” 
I told him that I knew that too, but that, instead 
of shooting, I intended to see what they would do 
if | walked toward them. And through the Egyp- 
tian doorway of that temple I strode toward the 
goats. Not until I was through it, and was nearing 
the sanctuary, did they show any interest either 
in what had happened or in my advent on the 
scene. And then, instead of taking to flight, they 
strolled off up the slope in the most leisurely 
fashion. The guide could only say, “Well, I'm 
damned,” and I said I was too. Then we skinned 
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my ram and went back to relate the incident to 
unbelieving ears. 

There was vune point in the law of circumstan- 
tial evidence, which these goats either did not know 
or had forgotten: although it had a direct relation 
to their personal safety. In the place where they 
had crossed the ridge into the valley where we 
found them they had scattered widely and thus 
had left only the faint and separate traces of their 
individual passage. But when they finally departed, 
leaving me at the doorway of the Egyptian temple, 
they went off in single file, thus multiplying their 
tracks in a narrow line, and increasing the weight 
of the circumstantial evidence both of their recent 
presence, and of the direction in which they had 
gone. 

On another occasion when we rode out of camp 
into what, with a pleasant sense of proprietorship, 
we called “Our valley,” the sun was just topping 
its eastern side, and thus throwing a strong light 
on the western slope. And this enabled us to see, 
although at a distace of a quarter of a mile or so, a 
line in the snow which our glasses identified as the 
tracks of a band of caribou. They had gone over 
the top of the hill on which there was a sparse and 
scattered growth of stunted spruces; and as the 
wind was in their favor, there was no chance of our 
seeing them before they saw us, if we followed di- 
rectly on their tracks. The evidence, when weighed 
with the care which the importance of the subject 
demanded, indicated that they might be feeding 
along the hill top at some point where we could 
see them from the ridge on the other side of our 
valley; or that they might, after a sufficient int: -- 
val for a full meal and a pleasant rest, return to 
spend the night in the valley. Either hypothesis 
and, of course, circumstantial evidence involves 
hypothetical considerations—suggested the wisdom 
of riding up the eastern slope to find out what a 
view from.that point would disclose. So we fol- 
lowed that course, zigzagging up the hill in the 
way which mountain horses know so well as the 
best method of attaining altitude with a minimum 
of effort. When we had reached a place from which 
we could see the full top of the opposite hili, we 
dismounted, picked out some good sitting places 
in the snow, with convenient rocks for a back rest 
—you need to keep your glasses steady in this 
business—and studied the whole terrain. To do 
this with the thoroughness which is necessary to a 
successful result, you must do it methodically, and 
not merely sweep your glasses generally across the 
landscape. You begin at the bottom of one side 
of the field of possible operations, and raise the 
glasses slowly to the top, examining with concen- 
tration the small circle which they enlarge for your 
benefit, seeing everything within it, and seeing 
nothing else. Then you move them to one side 
enough to cover an equal space paralleling the first, 
and go slowly down to the bottom. In this way, 
and only in this way, you can cover the whole of 
the ground. 
member that, though a caribou is a good sized 
animal when he is in the immediate foreground, 
he is quite inconspicuous when he is merely a 
feature in a mile or more of distant hillside; and 
that his ability to make himself look like a rock is 
both surprising and disconcerting. You must, there- 
fore, pay strict attention to everything in the cir 


And while doing it you are to re- 








cular field of vision as you go up and down an 


across the ground before you. It is pleasant work 
under the inspiration of continued anticipation, but 
rather tiring to the arms unless your elbows hav: 
a firm rest upon your knees, and your back 
braced against a rock or a stump 

With these favoring aids we spent an hour or 
two going over the whole landscape, hoping eac 
moment that one of the numerous gray rocks acros 
the valley would suddenly stand up on four legs 
“toss his beamed frontlet to the sky,” and prov 
himself to be a true caribou bull. But this did not 
happen, and we strolled to the top of the rid 
and looked into the other valley where I had 
watched the goats through the door of the Egy] 
tian temple, to see if anything was moving there 
or whether there were any circun 
tending to show. the presence of game, even if they 
did not establish the ultimate fact We found 
nothing, however, and soon returned to look across 


! 





re | 
stances [faliriy 


our valley to the hill top where we had seen the 
tracks in the morning. And then it happened. The 
guide, Bill, who had a preternatural keenness of 


vision for game, said, “There they are now,” and 
pointed to a 
spruces were outlined against the skyline. It was 
some time before either the Counsellor or I could 
distinguish them; for they were fully a mile away 
and were keeping perfectly still, a most effectual 
method of concealment for either man or beast. But 
after a while they began to move around, and we 


ylace in the hillside where a few small 
] 





saw them, exactly opposite us and going slowly 
toward the slope down into our valley and directly 
toward us. There were eight of them, a giant bull, 
a couple of smaller bulls, and the rest cows; and 
as the cows have horns, the whole band made a 
spectacle which caused us to breathe rather deeply 


while we watched to see what they would do 
And in a little while they did it. For they started 


to run at full speed down the slope, heedless of 


the rocks and the rouzh ground, and coming down 
in a perfect cascade of caribou. When they reached 
the bottom they were out of sight: for at that point 
there was a small ravine, which, after the manner of 
ravines, had two ends, one leading out into our 
valley, and the other down, down into the deep 
woods. If they turned that way there would be 
no hope for a more intimate acquaintance with 





them. During the interval of uncert we did 
not breathe deeply. I doubt if we at all, 
though we prayed fervently to the gods who have 
the power of good and evil over the hunter’s for- 
tune. Either our prayers were answered, or the 


caribou followed some happy impulse of their own: 
and we were treated to a pageant w 


if ever duplicated. For straight out of the upper 
end of the ravine into our valley marched the big 
bull, with the small bulls, and the cows following 
him in single file. Against the snowy background 
and with the little spruces scatte1 about, they 
looked exactly like the “eight tiny reindeer” in 
the pictures which help to make “The Night Before 
Christmas” so real and so lasting in its happy 


impression. The Counsellor said, “ 
lacking but the sleigh.” And I being—as ail my 


~~ 


of a blood 


Chere is nothing 


friends who are not hunters agree 


thirsty nature, when on a hunt—replied, “I can 
supply that, but the word will be spelled differ- 
ently.” And I did so. And when some ten days 
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CIRCUMSTANTIAL EVIDENCE IN 





THE FOREST 








iter we rode into McBride 
vith the bull’s head on a 
ack horse it was agreed to 
e the biggest of the season, 
with forty-two points on the 
intlers. 

tales of 
flood 


nd field” may serve to show 


These sin ple 
moving accidents by 
w circumstantial evidence 
lominates the ves of al 
that, in particular, 
the 


us; and 
the lawyer whe 


| 
} 
I 


follows 


ain of its logical sequence 


vill find that leads from 


fice and court room into a 


realm of romantic delight, 


the realm of which Steven 


son said, “Here is no law in 


good green shaw,” unless, 


indeed, it be the law of cir 


umstantial evidence codified 
by nature a1 nade applic- 


able as a rule of conduct 
oth to the law yer and to 
what the ancient foresters 
called “beasts of venery.” 
We lawyers delight in 
precedent and ‘are prone to 


seek in precedent authority 
to sustain a client’s 


And if one 


cause, 


follows the 


hunting trail wishes to find 
legal justification for his 
sport, he may turn to the 


pages of the treatise on “The 


Forest Laws” written by 
old Sir John Manwood of 
Lincoln’s Inn in the days 
when the Spanish Armada, 
and the exploits of Drake 


and Frobisher were as fresh 
in mind as the battles of the 
World War are with us. 
And black 
which looks like partridge tracks in the snow, he will 
find these laid down as to what constitutes a 
forest, in the as to those who are 
entitled to enjoy its delights : 

“Hunting in Forests, Chases, and such like privi- 
ledged places of pleasure, is only for kings, princes, 
and great worthy personages, and not for meane men 
of meane calling or condition: But they may hunt 
and kill wilde beasts in some sort, when they can take 
farre offrom any 
men may in 


there, in letter 
rules 


legal sense, and 


them in their wildnesse, beeing 
Forest, Chase, or Purliews, and 
some sort kill them in the purliews.”’ 

Surely, lawyers are included in the phrase “great 


some 


worthy personages,’ and are not “meane men of meane 


calling or ct mndition 





Title page of Sir John Manwood’s “Lawes of the Forest,” edition of 1615, wherein may 
be learned the great antiquity of the chase and many other things showing the very close 
relationship between the law and hunting. 





Study of Concurrent State and Federal Jurisdiction 


Dr. Hessel E. Yntema, a member of the faculty of 
the Institute of Law of The Johns Hopkins University, has 
started a study of the concurrent jurisdiction of federal 
and state courts. It is expected the study will be based 
upon a survey of the civil cases which were decided in 
the federal courts during the years of 1927 and 1928. In 
discussing his investigation, Dr. Yntema said, “The pur- 
pose of this inquiry is to ascertain, as far as possible, the 
effectiveness of the system in which important types of 
civil action are triable in or removable to federal courts, 
on the grounds of diversity of citizenship. Problems in- 
volved are of special importance at the present time, not 
only because of the efforts the present administration is 
making to improve the functioning of justice in the federal 
courts but more particularly because of the proposals re- 
cently made in Congress, which may vitally affect this 
branch of the federal jurisdiction.” 
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SPEED IN THE ADMINISTRATION OF JUSTICE 





Responsibility of Bench and Bar for Present Unsatisfactory Methods—Bar Must Change Its 
Viewpoint and Start With the Student in the Law Office or Law School—Acceptance 
of Sound Principles of Standardization and Simplification Required—Jury School 
Suggested—Shorter and Better Briefs, etc.* 





By Hon. JoHn F. Simms 
Associate Justice of the Supreme Court of New Mexico 


APPRECIATE the gracious invitation to ad- 
| dress this body. It may be that what I can say 

will not be either new or beneficial to you. At 
any rate you will give me credit for doing the best 
I can with a subject which now engages the atten- 
tion of boards, commissions and committees all 
over the land. If I thought I could solve it alone, 
I would indeed be open to the charge of ignorance 
and vanity. We all recognize that the matter of 
speed, as applied to the administration of justice, 
presents our gravest problem. 

It would be trite for me to say that the busi- 
ness world of today is handling its affairs at a 
rate of speed never before known. The number- 
less labor saving devices, the abolishing of time 
and distance, the multiplied means of communica- 
tion and contact today permit a man of business 
to transact in a few hours what our fathers con- 
sidered a week’s laborious work. And business 
has not sacrificed efficiency in any degree. It has 
increased it and has added the element of speed to 
it. Men were never more thorough in all profes- 
sional work than we find them now. Today the 
job must be done better than ever before, and 
faster. ; 

Time is no longer of the essence of certain 
contracts alone; it is of the essence of all business 
transactions. If the administration of justice af- 
fected lawyers only, we could continue to believe, 
as many of us still do, that the practice and ex- 
position of the law is not a business but a profes- 
sional matter, and that it is not necessarily to be 
adjusted to other business methods. But we can- 
not escape the fact that laymen are concerned, as 
clients, in the administration of justice, and that 
their liberties, lives, rights and property form the 
subject-matter upon which the law operates. Bus- 
iness is so interwoven with the law and its restric- 
tions and regulations today, that it is not possible 
for us longer to regard our profession as a de- 
tached one. Whether we like it or not, in a sense 
the law is one of the nation’s greatest businesses 
which is dragging along in an antiquated way, in 
the middle of the nation’s highway of commerce 
and affairs, obstructing the flow of traffic and caus- 
ing unnecessary suffering, loss and impatience to 
those it touches. 

Nor is there any escaping the fact that we law- 
yers, both on and off the bench, are, as a class, the 
people who are responsible for the trouble. We 
can swear at legislators who engulf us with uncer- 
tain and often contradictory and impossible enact- 
ments which are termed “laws,” but that begs the 
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question. We are supposed to be, and should be, 
able to dispose of these annoyances, armed, as we 
are, with a knowledge of the method of construing 
them or of striking them down when in violation 
of the basic law of the commonwealth. Our right 
and power to declare statutes unconstitutional is, 
of itself, a sufficient protection from grave abuse 
along this line. The very argument which we 
often make, that laws should be framed by lawyers 
who know something of the subject, serves to con- 
found us, because we have not efficiently done the 
one job of interpreting and expounding them, which 
we have always pretended to do. When the law- 
vers, as a class, make up their minds that the speed 
of the courts shall be increased, it will not be long 
before the end is accomplished. We have permit- 
ted the administration of justice to get into its 
present shape and we cannot escape the blame 
which the business world justly places upon us. 
There is no denying that we are guilty, as a pro- 
fession, on and off the bench. 

What, then, shall we do about the matter? 
Shall we continue to ride along with things as 
they are, getting farther and farther behind the 
world’s procession, or would we prefer to change 
the speed at which the law works? We have the 
opportunity to make the choice. If we continue 
our course as in the past, the public will, of neces- 
sity, make severe and drastic changes in the ma- 
chinery of justice and probably will substantially 
damage it in the process. But we cannot com- 
plain. If we are too set in our ideas or too indolent 
to arise to the occasion, this fast moving age will 
soon teach us that any emergency can be met, even 
if it requires the elimination of our class from many 
of its present functions. It will not be long before 
the pressure becomes so strong that we will be 
thrown into a panic of fear and distrust, and, need- 
less to say, our standing and reputation as a class 
of business men will be further lowered. 

Assuming that we earnestly desire to remedy 
the situation by making the administration of the 
law as speedy as is necessary to keep abreast of 
modern conditions, how shall we go about it? I 
would be a foolhardy man to say that I can answer 
the whole question. But I hope that I may help 
with the problem to a small extent. 

In the first place, we must start with the stu- 





dent in the office or law school. We must change 

his viewpoint. We must explain to him that the : 
ability to do the job well is not alone sufficient, but i 
to do it rapidly must be also considered as an im- : 
portant element. We must blast out of his mind } 
the idea that the practice of law is a leisurely pro- 
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ssion. There are more lazy men avoiding the 
igrancy laws by calling themselves lawyers than 
ny other class on earth except farmers and preach- 
rs. The law is no place for a slow moving man, 
ny more than the operating room is. The most 
rifling lawyer in the state wants a surgeon who is 
‘th competent, dexterous and fast. What would 


e think of a doctor who always let his patient 
lie on the table because he could not get through 

time? The shock of prolonged and important 
tigation to business may fairly be compared to 
hat which a patient suffers by prolonged anes- 


hesia. We can and should shorten the ordeal. We all 
ive seen cases in which both sides ultimately 
st. It would have been better had they never 
een brought, or had they been compromised early 
n their course. We must in some way train out 
f our young man the excessive combat spirit. It 
; true that all legal procedure is, in a sense, a sur- 
ival of the old ordeal of trial by battle. Human 
ngenuity has never devised any other way. It is 
lifficult to protect a client with a good case and a 
oor lawyer from the merciless clutches of a cap- 
ible Jawyer with a poor case. There is no basic 
quality in human capacities and we must continue 
to allow for these differences in ability. But we 
an stress among our members the necessity of 
rendering service to the client and repressing the 
lawyer’s individual love of a fight. Litigious law- 
yers gratify their vanity by excessive displays of 
combativeness, but the client seldom ever reaps 
any reward from the fray. A well trained lawyer, 
who considers carefully his clients’ rights, should 
be the slowest man on earth to bring on a battle, 
the outcome of which, unless he is a fool or a knave, 
he knows must be uncertain. We should, where 
we can, be steadfast in remaining men of peace. 

Of course there will always be cases for trial. 
It is right, just and proper that they should be 
heard and determined. But right here we must al- 
ter our method and viewpoint. Hitherto we have 
considered it our duty to delay matters if our 
client’s case requires it; but we have overlooked 
our duty to the state as represented by the courts, 
in our zeal for our employment. The state is vi- 
tally concerned in the law’s delay. It is a factor 
which is against public interest and the state has 
the right to say to you and me that we shall not, 
as lawyers, practice any such tactics. While it 
would be too theoretical and utopian to expect a 
lawyer to help his adversary bring a case to trial 
against his own client’s interest, it is not too much 
to lay upon his heart and conscience the conviction 
that the practice of delaying trial is outworn, un- 
scientific and against the public right. 

As a profession, we have yielded all too slowly 
to the principles of standardization and simplifica- 
tion thereby obtained. Some of us even today re- 
sent the use of forms for any purpose, but we often 
dictate from the form and believe that the type- 
written result, when encased in a manuscript cover 
and tied with red ribbon, will cover our tracks. 
The world today is standardized. It may not be 
possible to apply the principle to all pleadings or 
judgments, but, in so far as the principle is appli- 
cable, why not use it? Is there anything wrong in 
a lawyer carefully working out a set of forms of 
pleadings for a lien or mortgage foreclosure or for 
his judgment thereon, and sticking to them? Con- 
ceding the danger in the use of forms by men who 






are not careful or skillful, how can we escape the 
fact that the same sort of a case, involving the 
same set of facts and calling for the same results, 
should be handled in a uniform and consistent way? 
If by diligence we secure a model of legal drafts- 
manship which has stood the acid test of litigation, 
on what theory do we draw every subsequent 
pleading of exactly the same kind in different 
phraseology? We may, some of us, be able to 
dictate from memory and our general knowledge of 
the subject, papers and pleadings which will stand 
up, but we take too many risks in the process. If 
we could eliminate cases in which the complaint or 
petition is subject to dilatory pleading, we could 
go half way in the solution of our problem. The 
reports are full of cases where clients’ rights are 
defeated by careless work. 

Strange as it may seem, many of us do not 
really know how to use law books quickly and ac- 
curately. The ability to make use of a library, and 
a well-grounded knowledge of pleading and evi- 
dence will go as far as anything of an adjective na- 
ture can to speed up justice. Let us take the trial 
court, for example. After the ceaseless wrangling 
over the form of the pleadings has worn out the 
judge, the case is called. During trial we hear 
numberless objections to testimony which are triv- 
ial and without foundation. Most lawyers believe 
that anything which will tend to prove their oppo- 
nent’s case or damage their own is thereby ren- 
dered inadmissible. The objection, “incompetent, 
irrelevant and immaterial” may impress the by- 
standers, but it never made a trial judge believe 
that you know what you are talking about. In 
an English court, you would not get far with that 
kind of practice. We are all supposed to know 
something of evidence when we are licensed. Do 
any of us ever improve on it? How many doctors 
ever fail to take a postgraduate course, and how 
many lawyers ever heard of one? Of course, if 
the question is to impress your client with your 
belligerency in his behalf, all the objections you 
can make and all the slowing down of the trial you 
can cause may raise you in his estimation. But 
you have wronged society by the process, what- 
ever else you accomplish. 

Now let’s take a look at the laymen—the jury. 
They are chosen because they are not lawyers. A 
knowledge of the law is both unnecessary and often 
objectionable to their usefulness. They must take 
the law from the court. But how can they? What 
is the use of fooling ourselves into believing that 
instructions instruct a jury. We know better. I 
have often thought of the involved and theoretical 
effusions called instructions, shot at twelve good 
men and true in the box, as the most outlandish 
thing we see and hear today. It is well known 
among lawyers that a jury in a homicide case could 
be instructed on the law of executors and adminis- 
trators and their verdict would be the same as if 
properly instructed. They go into their room, dis- 
miss the instructions from their minds (if they ever 
really caught any part of them) and proceed to try 
Jim Jones for the killing. Why not recognize this 
basic trait in human nature? As a matter of fact, 
we lawyers, especially after a hard trial in which 
adverse rulings have been numerous, rather enjoy 
seeing His Honor walk a tight-rope in framing the 
instructions, and generally hope that he will fall 
off. That may be our time to crow, but it is wasted 
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effort on all sides. Special interrogatories to the 
jury, which, when answered, will enable the court 
to apply the law of the case, will inevitably super- 
sede the old general verdict. And unless we be- 
lieve the jury has the pardoning power in criminal 
cases and the right to donate one man’s property 
to another in a civil suit, we should welcome and 
speed this change. 

What is wrong about a jury school of a day or 
two before trials commence? We train every- 
body else in the technique of their jobs. If a trial 
judge would lecture his jury for a day on their duty 
and function, and carefully explain to them that 
the Governor had the pardoning power and not 
they, we would soon find our juries functioning 
rapidly, exactly and without reference to tears or 
prayers of counsel. Unless we tell the juryman 
what his duty is, and explain it patiently and care- 
fully, we cannot blame him for misusing his func- 
tion in the best of faith. 

And now we come to appellate courts. The 
right and privilege of the bar to blame the court 
is one of long standing, never denied or abridged, 
and more used on appellate judges than anywhere 
else. And many of us have deserved it. The courts 
of last resort in this country have been as much 
or more to blame for the congestion of business 
than any other branch of the legal machinery 
Here, too, we have been found guilty of having an 
antiquated viewpoint. In earlier days, when cases 
were few and precedents scarce, our supreme 
judges were indeed supreme. Theirs it was to ex 
plore the mysteries of the books, which few pos- 
sessed, and fewer could understand. Time was 
ample and speed was regarded as an indication of 
slovenly work. “Along the cool sequestered vale 
of life they kept the even tenor of their way.” 
Every case was a leading case, and supreme court 
chambers were laboratories wherein the devotees of 
the law searched and sifted in the quest of things 
fundamental. A complacent generation regarded 
the process as both necessary and awe-inspiring. 
Men knew how to wait with patience. Rotundity 
was often mistaken for profundity, and mental lazi- 
ness and inertia ‘mistaken for prolonged and 
weighty deliberation. The system suited the times. 
But the times changed. Men organized their af- 
fairs in all other lines so as to attain the ultimate 
decision in a speedy way. In the law alone they 
found a system which balked and harassed them; 
one which yielded but slowly to the pressure of al- 
tered conditions. Today the supreme court or any 
other appellate tribunal must be a workshop to keep 


up. Cases must be decided both correctly and 
quickly. Mechanical aids to legal research have 
multiplied. The West key-numbered system of re- 


ports and digests alone is one of the most efficient 
contributions to the administration of justice made 
in recent years. Without it our problem would be 
well nigh hopeless. 

In the supreme court the brief is the vital ele- 
ment in a litigant’s case. And brief-making is an 
art which all of us should more closely study. To 
fill a paper with ill-assorted citations and excerpts 
from an encyclopedic treatment on some legal sub- 
ject, most of which cases the writer never read, is 
a travesty on the art. The supreme court will 
soon catch you in this practice, which helps no- 
body, and burdens the court to the point of exhaus- 


tion. You can make your briefs brief. So with 
your oral arguments. While Judge Lurton was on 
the Supreme Court of the United States, he said, 
in my presence, that the greatest arguments made 
before that court were those of Mr. Johnson, of 
Philadelphia, who scarcely ever took over twenty 
minutes. And he used his time to state his case care- 
fully, exactly, and to the point. He read no books; 
he did not inflict a reading of his brief upon the 
court. He said what he thought was sufficient to 
make his points stand out and then left the case 
for the court’s investigation. He did not try to 
win by a decision from the bench. Men seldom ob- 
tain these. Neither did he multiply the citation of 
authority; his cases were few and to the exact 
point. His success was nation-wide. 

But if we all do our best to make shorter briefs, 
and better, we still have the question of the habit 
of work and temperament of the appellate judge. 
The former may be altered, with earnest effort; the 
latter is sometimes more difficult to change. As- 
suming that a lawyer has had proper advantages 
and sufficient experience in practice to season his 
judgment, it is not always true that a good prac- 
titioner will develop into a good appellate judge. 
The requirements are not entirely the same in both 
spheres of activity. Some natures shrink from de- 
cisive action. They involuntarily prolong delib- 
eration far beyond any point of usefulness. It is 
a different thing to press your opinions upon a 
judge, from sitting in judgment yourself. In the 
one case you have less responsibility, in the other 
more. Those unwilling to decide matters should 
not be called upon to do so. The bar can and must 
direct public sentiment in the choice of all our 
judges. Those who sit upon the appellate courts 
especially should be chosen solely for ability to 
thoroughly do with dispatch that class of work. It 
will defeat all our hopes for progress if we set 
other parts of the machine in working order and 
are then tied up at the top. 

In conclusion let me say that unless we set 
about the task of speeding up the administration of 
justice we will ignore our duty and our own preser- 
vation. The world will never do without lawyers, 
for human nature is frail. But it can and prob- 
ably will develop a different class of lawyers who 
will supplant us unless we promptly meet and rem- 
edy existing evils. As old Omar said: “The bird 
of time has but a little way to fly, and lo! the bird 
is on the wing.” 


Binder for Journal 


The Journal is prepared to furnish a Binder to those 
who wish to preserve current or back numbers, at a price 
of $1.50, postage paid. This represents merely the manu- 
facturer’s cost plus exnense of packing, shipping, carriage, 
etc. The Binder presents a handsome appearance and is 
well made and serviceable. Please send check with order 
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DEPARTMENT OF CURRENT LEGISLATION 


in the Power to Disinherit Children 





By Ropert ELpEN MATHEWS 
Professor of Law at Ohio State University 


power to 
Even 
to disinherit 


in the I rrowe! ot power 


dren there has been a small but steady flow of 
ictments nly this past year Maine added a 

v paragraph on the rpeey for determining 
ether a nherited chi 1ad been provided for 
eviously s parents’ lifetime and if not, 
hether his omission from the will was intentional.’ 
luring the past decade new provisions on this sub- 
ect have appeared in Con necticut Massachusetts,’ 
ennsylvania* nd Virginia. ( ‘onnecticut and 
Pennsylva ed adoy ) ted children to those al- 
lv 7 ect against disinheritance, while 
Massachusetts removed the protection previously 
given postl us children, and put them on the 


sthumous whose disin- 
heritance had long been a matter of intent. The 


ginia « is directed at changing the na- 
re of the given to an omitted child. 
These act re a reflection of those policies 
hat have n statutes restricting disinheritance 
o prevalent the United States. They indicate 
that those policies are still an active living force in 
egislation, but they do not embody any new de- 
partures. They evidence a desire to rétain restric- 
tions on freedor f testation, but not to increase 
them.® 
Over long periods of history, however, we can 
letect very definite trends. The power to pass by 


vill was unknown in early Germanic law,’ and 
probably it lo-Saxon law.* But in Roman law 
1 peculiar ni gave rise to the will. According 
to that nancipated child did not inherit, 
vet a desire to disinherit was not a normal accom- 
The inadequacy of the 
law to meet the moral of the community 
produced a e to pr -ovide for the child thus dis- 


paniment ncipation. 


sense 


inherited. The will, it should be observed, was in 
its origin an trument to produce equality of dis- 
ribution.® 
Before the Reformation the Roman will had 
1 i ontinent 


spread nortl and over 


\ 194 
‘ . 27 p. 42 
M A l 
4 P ; f 
\ \ 459 
f On the other nd, the Second Report of the Special Com- 
> on R »t Probate Laws, submitted at the Midwinter 
Meeting, 1930 5 e end n (N 89) that a testator be 
. ited fr riting dependent and helpless children It is 
lieved this re more than any existing legislation in this 
ntry ti parent . prov f fispring Certain of 
the Dominions g had legislation giving the court power “tak 
g int ns t rcumstar : f the case” to order that 
. } proper maintenance, education, 
r advancement f the wife, husband hildren of a testator 
NS W. Stat Act, N 41, sec. 1; Dom. N. Z. Cons. Laws 
08) vok 60, s f “Family Protection Act,” as amended 
21 ‘ S N 261 se 109 
7T. He H Germar Private Law,” Continental Legal 
H y §S 


into England. But on the continent the power of 
testation was never unrestricted. Always it was 
subject to the dominant ideas of duty to provide and 
equality of distribution among children. The op- 
eration of the will was limited to property not 
needed for these duties. Even today, in the ab- 
sence of settlement, the shares of the “compulsory” 
or “forced” heirs prevail over the will.*® 

In England, by Glanvil’s time the will had 
been accepted for certain fractions of personalty 
subject to the requirement that certain “reasonable 
parts” pass to his wife and children. This limi- 
tation had disappeared by the time of Charles I 
and meanwhile the rise of that ingenious device 
called a “use” had in effect extended testamentary 
power to real estate. 

From now on we see a steady growth of this 
power in England. Parliament first recognized it, 
as to certain tenures, by the Wills Act of 1540. A 
temporary halt was called by the courts through 
their enunciation of the doctrine of revocation im- 
plied from change in the circumstances of family 
environment. At first this was founded on a re- 
buttable presumption of intent to provide for off- 
spring, but later the decisions had crystalized this 
into a rule of law." This doctrine contained a 
germ that might have caused havoc to the free 
power of testation had not the Wills Act of 1837 
effectively segregated it by the clause, “no will 
shall be revoked by any presumption of intention 
on the ground of an alteration in circumstances,” 
and it was on presumptions that the germ had 
originally thrived. 

Of course, even in England there have been 
other trends toward restriction. Dower and cour- 
tesy are obvious illustrations, as well as many va- 
rieties of taxation. But so far as power to disin- 
herit offspring is concerned, there has been no re- 
striction beyond the limitations of the doctrine of 
revocation from circumstances. 

In America the Roman will has had a less 
exotic growth. As early as 1700 a testator was 
denied in Massachusetts the power to disinherit 
a child, unless he had been provided for previously 
by settlement. It should be noted that this statute 
made no reference to intent. It was expressed and 
interpreted, as a rule of law." 

This was the ancestor of that great mass of 
legislation in the country known as the “preter- 
mitted heir” statutes. Today, in various forms, 
in almost every state there are enactments dealing 
with failure to provide for children by will. Only 


10. Im France the share may be as high as three-quarters of the 
estate and in Germany one-half. — ivil Code, Arts. 913-916; 
German Civil Code, Arts. 2303 et 

1 Marston v. Roe d. Fox “18s8) 8 Ad. 8 El. 14, 18 E.C.D. 808. 

12. 7 Wm. IV & 1 Vict. c. 26, sec. XIX. 

18. Acts and Laws of the Province of Massachusetts Bay, p. 
125 (12 Wm, III, c. LXX, 1700). 
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Florida, Maryland, Wyoming and the District of 
Columbia have none." 

The actual wording of these statutes is too 
long to set out verbatim, but typically they con- 
tain this substance: When a testator has issue born to 
him after the making of his will, and does not pro- 
vide for such issue either during his life or by his 
will, nor evidence in his will an intent not to pro- 
vide, the issue takes his intestate share as though 
there had been no will. There are a number of 
modifications of this central idea. The issue re- 
ferred to in half the states may be born prior to 
the will, as well as later; in a large number, post- 
humous children are singled out for special pro- 
tection; in ten states the birth of issue after the 
making of the will has one effect in case there was 
a child already living at the time of execution, and 
another if there was no such child then living; and 
in a very few states absentee children mistakenly 
thought to be dead are included. Gradually adopted 
children are being included, either expressly or by 
judicial construction. Finally the share given the 
child is usually in fee, though occasionally subject 
to a special limitation. 

It is interesting to speculate on the motiva- 
tion behind these enactments. Certainly there is 
present the desire to do for the forgetful parent 
what the legislature believes he would have wished 
to do had the child, whether living or prospective, 
been in his mind at the time. This is the earlier 
common law view of presumed intent. But there 
is also evidence of a consciousness that a parent is 
under a definite social obligation not to disinherit 
his children. The former represents the ultimate 
freedom of the individualistic power of testation 
still supreme in England; the latter a restriction 
on that power in the interest of a social obliga- 
tion. 

A study of the statutes indicates that they 
fall into two great groups, according to whether 
they express a rule of law or a mere presumption. 
Whatever motivated their enactment, certain word- 
ings clearly indicate an unyielding rule that, hav- 
ing a stated fact situation, a legal consequence in- 
variably attaches. Other wordings equally clearly 
indicate that a certain group of facts produces a 
legal result unless there is evidence of an intent 
to the contrary. These latter, in their expression, 
constitute statutory presumptions. The basic facts 
are, a will, a child, disinheritance, and no settlement 
inter vivos. Under the wording of many statutes 
this results in an intestate share to the child; noth- 
ing can avoid it. Under the wording of others an 
absence of intent to disinherit apparent from the 
will is an added essential. If such intent appears, 
the child does not take. By a third wording, in- 
testacy follows “unless it is apparent that the omis- 
sion was intentional,” or a similar phrase. This, in 
terms, creates a presumption rebuttable by intent. 
Sometimes two, or all three, of these appear in suc- 
cessive paragraphs in the legislation of the same 
state. Posthumous children generally take as a 
rule of law, children born before the will was exe- 
cuted, take presumptively, but generalization as to 
the after-born non-posthumous child is impossible. 

These classifications are in terms of statutory 
expression. It does not follow that the courts will 
recognize them. Quite conceivably a statute ex- 


14. A detailed study of these will be found in 29 Col. L. Rev. 
“Pretermitted Heirs: An Analysis of Statutes” by R. E. Mathews. 


pressed as a presumption may be treated by judges 
as a rule of law, and vice versa. The test of this is 
in the court’s attitude toward the admissability of 
parol evidence of intent to disinherit. The word- 
ing of all but a very few statutes tends to protect 
the child rather than the will. That is, where it is 
a rule of law, the child takes at all events; where 
it is a presumption, he does prima facie. Accord- 
ingly it is evidence of intent to disinherit, rather 
than of intent to give, that is ordinarily offered. 
Also, it will be offered by the proponent in support 
of the will as written. On the other hand rebuttal 
by the child supports the statute, rather than the 
will. Thus the courts are often thrown into discus- 
sion of the parol evidence rule and its twin off- 
spring, latent and patent ambiguities. 

It may be broadly stated that where the court 
has before it the facts of testate death and omis- 
sion of a child without settlement during life, and 
permits the proponent to introduce parol evidence 
of intent to disinherit, it is treating the statute as 
raising a rebuttable presumption. Contrasting at- 
titudes on this point are interestingly illustrated 
by decisions under the California and similar acts. 

The California provision as to children born 
prior to the execution of the will, gives them their 
intestate share “unless it appears that such omis- 
sion was intentional.”** This is clearly expressed 
in terms of a presumption. The same provision 
appears verbatim in Idaho, Montana, Nevada, 
North Dakota, Oklahoma, South Dakota and Utah."* 
In California and Oklahoma parol evidence of in- 
tent to disinherit has been excluded,’ while in 
Montana, Nevada, North Dakota and Utah, it has 
been admitted.** In the former group the intent 
must appear from the will itself. Since the statute 
in California, for instance, does not limit the evi- 
dence of intent under this section, but expressly 
does so to the face of the will in the preceding 
section, as well as in that on revocation by mar- 
riage, we have a particularly interesting bit of con- 
struction. What is expressed as a presumption is 
being treated by the courts as a rule of law. Or, 
expressed differently, what is possibly a legislative 
effort to restrict freedom of testation by a mere 
presumption—an individualistic attitude,—has been 
treated as a limitation in the interest of a social 
policy to provide for offspring. On the contrary, 
the other group of states has perpetuated the pre- 
sumption found in the wording of the act.” 

Much the same contrasting attitudes are found 
in other states, though there is no other large group 
where the wording is similar enough to bring it 
out so vividly. Where the statutory expression is 
in terms of a rule of law, it is so construed, but 

15. Calif. Civ. Code (1983) sec. 1307. 

16. Idaho Comp. Stats. (1919) sec. 7827; 
(1921) sec. 7009; Nev. Rev. Laws (1912) sec. 6216; N.D. Comp. 
Laws Ann. (1913) sec. 5675; Okl. Comp. Stats. Ann. (Bunn 1921) 
sec. 11,255; S.D. Rev. Code (1919) sec. 686; Utah Comp. Laws (1917) 

. 17. Esta te of Garraud, 35 Calif. 336 (1868); Estate of Trickett, 
197 Calif. 20, 239 Pac. 406 (1925); Courtney v. Daniel, 124 Okl. 
46, 253 Pac. 990 (1927); Spaniard v. Tantom, 131 Oki. 75, 267 Pac. 623 
a In re Estate of Peterson, 49 Mont. 96, 
Hedderich v. Hedderich, 18 N.D.' 488, 123 N.W. 
v. Schultz, 19 N.D. 688, 125 N.W. 655 (1910); Coulam v. Doull, 4 
Ut. 267 (1886) and 133 U.S. 216, 10 Sup. Ct. 258, 383 L. Ed. 596 
(1890); In re Atwood’s Estate, 14 Ut. 1, 45 Pac. 1086 (1896). And 
see In re Parrott’s Estate, 45 Nev. 318, 208 Pac. 258 (1922). 

19. The courts often express themselves in the terminology of 
rules of law, or os esumptions,” Thomas v. Black, 118, Mo. . 
66, 69 S.W. 657 (1892), worth v. Brigham, 125 Or. 428, 259 Pac. 
299 (1927); oc “prima fone” or “rebuttable presumptions,” Schultz v. 


Schultz, 19 N.D. 688, 125 N.W. 555 (1910), Coulam v. Doull, 133 
U.S. 216, 10 Sup. Ct. 253, 33 L. Ed. 596 (1890). 


Mont. Rev. Code 


140 Pac. 287 (1914); 
276 (1909); Schultz 
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here it is in terms of a presumption there is evi- 
nced a minority tendency to treat the provision 
a rule of law. Where parol evidence of declara- 
ms of intent is excluded, the court usually per- 


evidence of the general circumstances sur- 
unding its ecution. But this, of course, is to 


g 
it the court a position to construe the will, and 


not show in what light the statute will be 
garded. It may still be treating it as a rule of 
“Hawhe NV. & E. I. R. R. Co., 165 Ill. 561, 46 N.E. 240 

Froe Minwegen, 304 Ill. 462, 186 N.E. 669 (1922), 





Certainly American legislation shows a solici- 
tude for disinherited children much greater than 
that in England. But when a statute expressed 
in terms of presumptions is construed by the courts 
in terms of a rule of law, our judges have subor- 
dinated testamentary power to the social obliga- 
tion to provide. In their desire to further a legis- 
lative trend against disinheritance, they have pro- 
jected a policy beyond its statutory expression. 


where intent to support the will was inferred from the circumstances; 
Yeates v. Yeates, 179 Ark. 543, 16 S.W. (2d) 996 (1929); Sandon v. 
Sandon, 123 Wis. 603 (1904). 
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Radical 
ican Bar 


hange Demanded But Only Such Alterations in the Organization of the Amer- 
Association as Will Bring Closer Ties With State and Local Associations 


and so Render National Organization More Representative of the Bar as a 


Whe yle— 


Chamber of Delegates Suggested 





By H. GLENN KINSLEY 


Wyoming Member of General Council of 


HE press 
ican Bar 
thoughtful 
of the leaders 


plan of organization of the Amer- 
\ssociation is the result of the 
deliberations and judicious council 
the bar of this country for a period 
f more than fifty years. The general plan of or- 
ganization, is in many respects, admirably suited 
to the accomplishment of the main objects of the 
Association. There seems to be no necessity or 
general demand for radical change. There does 
exist, however, a feeling on the part of many who 
have given the matter consideration, that the Asso- 


ciation should look to such changes within its 
rganization as may result in closer ties between 
it and the local and state associations and the 


membership thereof, and at the same time render 
the National Association more representative of the 
American Bar 
It is pointed out that there is no connection 
American Bar Association and the 
associations, except that provided 
through the Conference of Bar Association Dele- 
gates. This ¢ ference of Delegates has met each 
year since 1916 in connection with the annual ses- 
sions of the National Association, but is without 
authority to act for either the local associations or 
the American Bar. The General Council of the 
Association too has only the semblance of a repre- 
sentative body ts membership is composed of 
representatives from each of the several jurisdictions 
that furnish the membership of the American Bar 


between the 
local and state 


Association, yet its work consists of little more 
than performing the services of a nominating com- 
mittee. It is sai 
tion has not ke 
own needs or its 
machinery which 


1 that the American Bar Associa- 
pt pace in its machinery with its 
national responsibilities. The 
may have been adequate for the 





American Bar Association 


needs of yesterday may require alterations to func- 
tion with the greatest precision under the changed 
conditions of today. Membership in the Associa- 
tion has grown to such an extent that some means 
must be provided, it is said, to give to this mem- 
bership, by effective representation, a voice in the 
meetings of the Association if its acts are to con- 
tinue to be regarded as those of the American Bar. 

Mr. James Grafton Rogers, as chairman of the 
Conference Bar Association Delegates, delivered a 
most significant address upon this subject before 
the meeting of the Bar Delegates at Memphis last 
October. He opened his address with the remark: 
“I am speaking, not because I want to say some- 
thing, but, because there is something I want to 
say.” When he had finished, all who had heard 
him realized that he really did have something to 
say. His address was published in the January, 
1930 number of the Journat and should be read 
and studied by every member of the Association. 
One tangible result of the address was the 
appointment of a special committee of Bar As- 
sociation Delegates to submit plans or suggestions 
concerning a more complete organization of the 
profession at the 1930 meeting. This timely ad- 
dress also resulted in the appointment of a commit- 
tee of seven from the membership of the General 
Council to make a survey of what may properly 
and advantageously be done to further the interests 
of the Association in this connection. 

If there are to be any practical, workable plans 
formulated for the accomplishment of the desired 
ends, there should be some constructive thinking 
on the subject, and some general discussion. The 
committees do not find it convenient to meet and 
discuss and formulate plans. Having been named 
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on one of these committees mentioned above, and 
having given the matter some thought, it has oc- 
curred to me that some definite proposals brought 
to the attention of the general membership, through 
the columns of the JouRNAL, might lead to helpful 
discussion and possibly to the formulation of a 
workable plan. 

Many leaders in the American Bar Association, 
including four ex-presidents of the Association. 
Elihu Root, John W. Davis, C. A. Severance and R. 
E, L. Saner, have reached the conclusion and voiced 
the sentiment that the present organization of the 
Association is not satisfactory. It is pretty gen- 
erally conceded, I believe, that the things most 
needed include the following: (1) More repre- 
sentative government in the American Bar Associa- 
tion. (2) Closer ties between the National Asso- 
ciation and the local and state associations and 
their membership. (3) That the Association should 
find means for bringing to its general membership 
a better understanding of its constructive work and 
a more general knowledge of and interest in its 
policies and undertakings. It is for someone to 
suggest changes in the organization that may be 
most helpful in attaining these ends, if changes will 
help. 

It is easy to find fault with the existing order 
of things but not always so easy to offer a better 
plan. The busy conservative lawyer dislikes to ap 
pear in the role of a crusader in matters of this 
kind, and while willing to suggest the possible need 
of change, appreciating the critical attitude of his 
brothers of the profession, feels that it might be 
presumptuous to undertake to formulate definite 
plans. Yet this is what we need. A definite pro 
posal, though it may not he what the sound con- 
sensus of opinion and decision of the majority may 
wish to adopt, sometimes provokes discussion 
which leads by constructive criticism to the solu 
tion of a problem. 


Chamber of Delegates Proposed 


I suggest that the time has come when pro- 
vision should be made for a Chamber of Delegates 
as the official legislative body of the American Bar 
Association. This body would be composed of 
accredited delegates from the bars of the several 
states or other officially recognized jurisdictions of 
the American Bar Association. Provision should 
be made for a minimum of three delegates from the 
bar of each jurisdiction, and for apportionment of 
delegates from the several jurisdictions upon the 
basis of the membership of the lawvers from each 
jurisdiction in the National Association. The juris- 
dictions having the larger number of lawyers with 
membership in the Association would have propor- 
tionately larger representation in the Chamber of 
Delegates. Each jurisdiction would have its 
minimum of three delegates and one additional 
delegate for a given number of members in the 
National Association from such jurisdiction. The 
number of members required for an additional ac- 
credited delegate should be determined after 
thoughtful consideration of the matter as to the size 
of the body of delegates which it may be consid- 
ered would operate most efficiently. A smaller 
Chamber of Delegates might transact its business 
with greater dispatch. On the other hand this 
body must be truly representative so that its offi- 






cial acts will readily be accepted by all as the acts 
of the united bar of the entire country. 

This official body of accredited delegates 
should have the veto power upon all resolutions 
and upon all action of the general association by 
which it purports to commit itself, and the Amer- 
ican Bar, to any policy or to any project, or to 
recommend or disapprove any proposed legislation. 
Let the Chamber of Delegates be in session as- 
sembled at and during all general sessions of the 
American Bar Association. In the matter of much 
of the routine of these sessions, let the general as- 
sembly act and by viva voce vote approve commit- 
tee reports and dispatch routine business but per- 
mit the submission of any question at any time in 


the general sessions to the vote of the Chamber of 
Delegates. Let the presiding officer at any time, 
upon his own motion, submit any question to them 
for their approval, and require such submission at 
any time, upon motion or upon request of the 
Chamber itself, and let the action of the Chamber 
of Delegates be final unless and until it changes its 


action. 

The Chamber of Delegates’ plan is not alto- 
gether without precedent. Its counterpart may be 
found in some of our state bar organizations. The 
State Bar Association of Minnesota has made pro- 
vision for proportionate representation by official 
delegates of the nineteen affiliated District Bar As- 
sociations in the state convention It is provided 
that all members present may vot all 


but at the request of ten or moré delegates the 


topics, 


voting must be restricted to the delegates and gov- 
ernors. Again in Pennsylvania thi ‘redited dele- 
gate plan has been adopted as a means of securing 


representative government in the tate bar or 


ganization. Provision is made for the sending of 
accredited delegates from the local bar associations 
to the state conventions. The delegates attending 
the annual meeting occupy a separate part of the 
floor. They may not originate motions but may 


11 a4 


vote with other members on all matters. Every 
measure upon its adoption by the general member- 
ship is submitted to the delegates and the favorable 
vote of the body of delegates is required for its 
official adoption. Provision is made, however, for 
requiring at least thirty negative votes of the dele- 
gates to defeat any measure. Thus in these state 
bar associations provision is made for representa- 
tive government through bodies of official dele- 
gates without infringing upon the right of all mem- 
bers to participate in debates and to vote 

I do not suggest the adoption of either the 
Minnesota or the Pennsylvania plan by the Amer- 
ican Bar Association, but simply that the experi- 
ence of these state associations may be helpful in 
laying plans for a Chamber of Delegates as the 
official legislative body of the American Bar Asso- 
ciation. 

The second suggestion that I would make re- 


lates to the much discussed subject of co-ordination 
of National and State Associations. Leaders of the 
American Bar Association have long recognized 


the importance of bringing about closer relations 
between the National Association and the local 
and state associations, and the membership of the 
profession generally. How this can best be accom- 
plished is not an easy question to answer. I do not 
think that the problem will be solved by any mere 
change in the organization of the American Bar 
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Association. It is going to require some funda- 
mental changes in local and state organizations. 
For its proper solution we must have unitary mem- 
bership of all association members. Every member 
f the local association should be required to be 
1, member of the state and national bodies. In this, 
et us follow the leadership of our brothers of the 
nedical profession. Membership in any state bar 
issociation should embrace membership in the 
\merican Bar Association. 


Unitary Membership Plan 


If we are to adopt the unitary membership 
plan, the State Bar Associations should be some- 
thing more than voluntary organizations of a min- 
the case with at least many of our 
state organizations. It is undoubtedly desirable, if 
not absolutely necessary, that state bar organiza- 
ions obtain statutory authority to bring about in- 
clusive bar organization. The voluntary organiza- 
tions lack the authority and power to accomplish 
what should be done by the bar for the good of 
the profession and to meet properly the responsi- 
bilities of the bar to the public. Statutory bar or- 
ganization is already an established fact in a num- 
ber of states d where tried has proven a very 
efficient means to bar integration. Space here would 
not permit a review of the types of statutory bar 
organization, but suffice it to say that already seven 


states have, through legislative enactment, created 


rity, as is now 


statutory organizations. These states are Alabama, 
California, Idaho, North Dakota, New Mexico, 
Nevada, and Oklahoma. These states have led 


the way and their success with the statutory plan 
will undoubtedly encourage the adoption of like 
bar acts within a short time in a number of other 
states whose bar associations are committed to 
this plan. It may never be possible to bring about 
inclusive organization of official state bars in every 
state, but it is an ideal for which we may strive. 
Whatever one’s views may be regarding the plan 
of state bar organization most to be desired, all will 
agree that we need more comprehensive organiza- 
tions possessing authority commensurate with the 
of the bar. 

Let us have a federation of compulsory self- 
governing state bars acting with the authority 
afforded by statutory organization, co-operating 
with the American Bar Association and we can 
make unitary membership a reality. Such an or- 
ganization representative government 
through its Chamber of Delegates may speak for 
the bar of the country and speak with authority. 
Chief Justice Hughes has expressed it as his wish 
that “the entire bar have a voice, a commanding 
voice.” Statutory bar organization, or inclusive 
bar organization brought about in some other man- 
ner, coupled with the unitary membership plan 
by which the entire bar of the country might act 
and speak through the American Bar Association 


responsibilities 


affording 


would, indeed, give our National Association a 
“national consciousness,” and the right to speak 


with “a commanding voice.” 

A third problem that confronts the Association 
is to find means for bringing to its general mem- 
bership and to the profession generally a bettér 
understanding of its constructive work and of in- 
spiring interest its policies and undertakings. A 


large majority of the membership does not and 
will attend the meetings of the 


probably ney 





Association, Even with unitary membership and 
representative government afforded by the ac- 
credited delegate plan we can not expect that the 
general membership will attend annual meetings. 
The Association should reach more effectively this 
homestaying inactive majority. Their membership 
should mean more to them and to the Association 
than the mere fact that their names are on the roll. 
The Association’s Journal and the printed reports 
of the annual meetings help to fill this need, and 
in case of such inclusive bar organization as would 
be possible by unitary membership, these publica- 
tions would reach thousands more who now have 
no knowledge of or interest in the work of The 
American Bar Association. 

As a means of interesting the entire profes- 
sion in the matter of inclusive bar organization and 
of creating interest on the part of all lawyers in the 
work of a united American Bar, an effort should be 
made to reach and interest all members of the legal 
profession. Why not begin with a quarterly pub- 
lication devoted largely, if not entirely, to a dis- 
cussion of the problems of bar organization gener- 
ally and designed to create greater interest on the 
part of the entire profession in the policies and 
undertakings of The American Bar Association. 
Such a publication should reach every practicing 
lawyer regardless of his membership in any bar 
association. The American Bar Association Jour- 
nal is, of course, designed to further these interests 
of the Association and in the excellence of this 
publication we cherish a just pride. We could 
hardly expect the JourRNAL to be sent to other than 
members of the National Association. The ex- 
pense of publishing and distributing even a small 
quarterly, such as is suggested, might be greater 
than would be deemed advisable for this purpose. 
Nevertheless the need exists for reaching and in- 
teresting a greater number of the profession. Some 
practical means should be sought to supply this 
need. 

We can not, of course, hope to interest all 
lawyers in the work of bar associations. It is said 
“you can not overcome the inertia of the great 
number of lawyers who do not feel their responsi- 
bility.” Nevertheless, a much larger number could 
be interested, and I believe that it is the duty of 
our bar associations to make persistent effort to 
interest them. 

The American Bar Association and state as- 
sociations have not only important functions to 
perform in behalf of the profession, but they have 
come to possess important responsibilities to the 
public. An inclusive and efficient bar organization 
constitutes an important factor in bringing about 
improvements in the administration of justice. In 
no other learned profession is there more urgent 
necessity for effective organization. 





Signed Articles 


As one object of the American Bar Association Journal 
is to afford a forum for the free expression of members of 
the bar on matters of importance, and as the widest range 
of opinion is necessary in order that different aspects of 
such matters may be presented, the editors of this Journal 
assume no responsibility for the opinions in signed articles, 
except to the extent of expressing the view, by the fact of 
publication, that the subject treated is one which merits 
attention. 
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Washington Letter 


Washington, April 8. 

HE Senate of the United States, on the first 

day of April, passed Senate Bill 1645, to amend 

Section 876 of the Revised Statutes. As ex- 
plained by Senator Walsh, of Montana, the bill 
makes a change in relation to the subpoenaing of 
witnesses before District Courts. Under the exist- 
ing law, a subpoena in a civil case cannot run for 
a greater distance than one hundred miles from 
the seat of the court. This bill authorizes the issu- 
ance of a subpoena, with the permission of the 
court, to compel the attendance of witnesses resid- 
ing beyond one hundred miles. No costs, however, 
for the attendance of any witness can be taxed 
against the opposing party unless by the Court’s 
order. The bill, as passed by the Senate, reads as 
follows: 

“That Section 876 of the Revised Statutes of 
the United States be, and it is hereby, amended so 
as to read as follows: 

“ ‘Sec. 876. Subpoenas for witnesses who are 
required to attend a court of the United States, in 
any district, may run into any other district: Pro- 
vided, That in civil cases no writ of subpoena shall 
issue for witnesses living out of the district in 
which the court is held at a greater distance than 
100 miles from the place of holding the same with- 
out the permission of the court being first had 
upon proper application and cause shown. The 
word “district” and the words “district court” as 
used herein shall be construed to include the Dis- 
trict of Columbia and the Supreme Court of the 
District of Columbia. No costs for the attendance 
of any witness thus subpoenaed upon permission 
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of the court shall be taxed against the opposing 
party unless by the court’s order.’”’ 

The bill was referred to the House Judiciary 
Committee on April 4, 1930. 

On April Ist, the Senate passed Senate Bill 90, 
introduced by Senator Walsh, to define the status 
of pardons. It provides that a pardon becomes 
effective on delivery to the individual named 
therein. The bill, as passed by the Senate, reads 
as follows: 

“That a pardon shall be effective to all intents 
and purposes from the time of its delivery or pres- 
entation, by or under the authority of the Presi- 
dent, to the individual named therein as the object 
of Executive cle nency, whether the same shall 
have been accepted by such person or not, but 
such pardon shall in no manner affect the right of 
any person to prosecute an appeal or writ of error 
from a judgment of conviction.” 

On April! 3, 1930, the bill was referred to the 
House Committe on the Judiciary. 

Senator Brookhart, of Iowa, on April Ist, intro- 
duced Senate Joint Resolution 162, relating to de- 
cisions of the Supreme Court of the United States in 
cases involving constitutionality of acts of Congress. 
It directs the Supreme Court to declare acts of 
Congress unconstitutional only when the decision 
of the Court is unanimous. The Resolution, which 
was referred to the Senate Judiciary Committee, 
reads as follows: 

“Whereas, the Supreme Court of the United 
States has frequently stated in cases involving the 
constitutionality of acts of Congress that there is 
a presumption in favor of the validity of such acts; 
and 

“Whereas, such court has also stated that it is 
only when the question is free from any reasonable 
doubt that it should hold an act of Congress to be 
in violation of the Constitution of the United 
States ; and 

“Whereas, acts of Congress have been held by 
such court to be unconstitutional even though one 
or more Justices have vigorously dissented from 
the opinion of the majority of the court; and 

“Whereas, the opinion of a Justice of the Su- 
preme Court of the United States that an act of 
Congress is constitutional ought to raise a reason- 
able doubt as to the unconstitutionality of such act 
and establish a presumption as to its validity; 
Therefore, be it 

“Resolved, etc., That the Supreme Court of 
the United States shall not declare an act of Con- 
gress in violation of the Constitution and invalid 
except by a unanimous decision of such court.” 

On April 2, 1930, the Senate took up for con- 
sideration House Bill 6153, authorizing the Presi- 
dent to appoint a commission to study and report 
on the conservation and administration of the pub- 
lic domain. The measure was passed, with an 
amendment in the nature of a substitute. This 
measure relates to the commission heretofore ap- 
pointed by the President to make a study of all 
phases of the administration of the public lands, 
including his suggestion that the lands be ceded to 
the States. The bill carries an appropriation of 
$50,000.00, and reads as follows: 

“That there is hereby authorized to be ap- 
propriated, out of any money in the Treasury not 
otherwise appropriated, the sum of $50,000.00, or 
so much thereof as may be necessary, to be imme- 
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liately available, to cover any expenses which may 
e incurred by the President, through such methods 
1s he may employ, in making a study and report 
mn the conservation and administration of the pub- 

domain. Such expenditures may include com- 
yensation and expenses of persons named for the 
urposes, employment of experts, stenographic and 
ther services, by contract if deemed necessary, 
transportation, travel, and subsistence, or per diem 
n lieu of subsistence, rent of office in the District 
f Columbia and elsewhere, purchase of necessary 
ooks and documents, printing and binding, official 
ards and/or such other expenses as the President 
may deem necessary, without regard to the pro- 
visions of any other act.” 

The House of Representatives agreed to the 
Senate amendments on April 4, 1930, and the bill 
was sent to the President for his signature. 

On March 24, 1930, the House of Representa- 
tives passed the so-called Parker Motor Bus Regu- 
ation Bill, H. R. 10288, the first congressional leg- 
islation for federal regulation of interstate motor 
bus traffic. nder the terms of the bill, amended in 
its consideration by the House of Representatives, 
the Interstate Commerce Commission is empow- 
ered to supervise the interstate operation of passen- 
ger busses, with action by State Boards where not 
more than three states are involved, and discre- 
tionary authority of the Commission to refer cases 
to State Boards where more than three states are 
involved. 

The bill was referred to the Senate Committee 
on Interstate Commerce and the Committee an- 
nounced that it would proceed immediately to con- 
sider the bill in executive session, dispensing with 
any further hearings in order to expedite its pass- 
age. 

On March 31, 1930, the House Committee on 
the Judiciary submitted a favorable report on H. R. 
11199, to amend sections 22 and 39 Title II, of 
the National Prohibition Act. This bill includes 
the substance of two bills recommended by the 
Wickersham Law Enforcement Commission, to- 
wit: H. R. 9714 and H. R. 11006. 

Section 22 of the National Prohibition Act pro- 
vides a method to enjoin a nuisance and by writ of 
injunction to restrain the continuance of such nui- 
sance. It has been found that it fails to provide 
for obtaining jurisdiction upon unknown parties in 
interest or parties who are absent from the jurisdic- 
tion of the court. The amendment provided in this 
bill makes provision for obtaining jurisdiction upon 
such unknown party in interest by substituted serv- 
ice, while the amendment to section 39 makes pro- 
vision for service of the summons by substituted 
service. The report of the Committee is House 
Report No. 1033. The bill was placed on the 
Consent Calendar of the House. 

On March 17, 1930, the House of Representa- 
tives passed House Bill 10076, to amend the Trade 
Mark Acts, to provide for certain increases in fees 
to be charged by the Commissioner of Patents. The 
object of the bill is to make it possible for the 
patent office to properly function. A bill has already 
passed the H 


I 


use of Representatives, (H. R. 8960, 
which passed the Senate with an amendment April 
1, 1930), making sufficient appropriations for 110 
additional examiners and 30 additional clerks, but 
with the proviso that the appropriation for 50 of 





fhese examiners and 10 of the clerks shall not be 
“available unless the bill for increasing the fees 
shall be enacted into law.” 

This legislation follows a recommendation 
made April 15, 1926, to the then Secretary of Com- 
merce, now President Hoover, by the “Committee 
on Patent Office Procedure,” of which Mr, Eugene 
G. Mason, representing the American Bar Associa- 
tion, was a member. 

The bill was reported favorably to the Senate 
by the Committee on Patents and was passed by 
the Senate on April 7. 

On March 12, 1930, Representative Ellis intro- 
duced H. R. 10671, relating to sales and contracts 
to sell in interstate and foreign commerce. This 
bill is the same as Senate Bill 3033, introduced in 
the Senate by Senator Wagner. 

On March 12, 1930, Representative Free intro- 
duced H. R. 10664 to amend Section 5 of the Suits 
in Admiralty Act approved March 9, 1920, relating 
to limitations. The bill reads as follows: 

“That the Suits in Admiralty Act (41 Stat., 
page 525; U. S. Code, Title 46, Sections 741-745), 
approved March 9, 1920, is amended to read as 
follows: 

“Sec. 5. That suits as herein authorized may 
be brought only on causes of action arising since 
April 6, 1917, provided that suits based on causes 
of action arising prior to the taking effect of this 
Act shall be brought within one year after this 
Act goes into effect; and all other suits hereunder 
shall be brought within two years after the cause 
of action arises: Provided further, that the limita- 
tions in this section contained for the commence- 
ment of suits hereunder shall not bar any suit 
against the United States or the United States 
Shipping Board Merchant Fleet Corporation, for- 
merly known as the United States Shipping Board 
Emergency Fleet Corporation, brought hereunder 
on or before December 31, 1930, if such suit is 
based upon a cause of action whereon a prior suit 
in admiralty or an action at law or an action under 
the Tucker Act of March 3, 1887 (Twenty-fourth 
Statutes, page 505; United States Code, Title 28, 
section 250, subdivision 1), was commenced prior 
to January 6, 1930, and was or may hereafter be 
dismissed because not commenced within the time 
or in the manner prescribed in this Act, or other- 
wise not commenced or prosecuted in accordance 
with its provisions.’ ” 

A similar bill was introduced in 
by Senator Johnson, S. 3884. 

On March 7, 1930, Representative Graham in- 
troduced H. R. 10580 to provide fees to be charged 
by clerks of the District Courts of the United States 
for services performed by them or their assistants. 
It provides, among other things, that on institution 
of any suit or proceeding there shall be paid to 
the clerk the sum of $20.00; and on the filing of 
any petition for appeal an additional fee of $5.00. 
In addition to these fees the clerks are entitled to 
receive certain sums for miscellaneous services 
such as issuing writs or subpoenas, oaths, acknowl- 
edgments, etc. 

Hearings were scheduled to begin on April 
11, 1930, before the House Judiciary Committee on 
the following bills which relate to the bankruptcy 
laws: 

H. R. 9997 to amend an act approved July 1, 
1898, establishing a uniform system of bankruptcy 


the Senate 
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throughout the United States and acts amendatory 
thereof. 

H. R. 9998, to amend an act approved March 
3, 1911, relating to the judiciary, for the purpose 
of fixing the time and manner of filing claims in 
suits in equity in district courts of the United 
States. 

H. R. 9999, to amend an act approved March 
3, 1911, relating to the judiciary, for the purpose of 
enabling receivers to sue in district courts of the 
United States other than those of their appoint- 
ment. 

H. R. 10,000, to amend an act approved March 
3, 1911, relating to the judiciary, for the purpose of 
extending the jurisdiction of receivers appointed by 
the district courts. 

The Senate Judiciary Committee, to which was 
referred the nomination of Circuit Judge John J. 
Parker to be an Associate Justice of the Supreme 
Court of the United States, held a hearing April 5 
1930, at which time the Committee received the 
protest of representatives of organized labor. Wil- 
liam Green, President of the American Federation 
of labor, charged Judge Parker with being un- 
friendly to union labor, saying that he “has shown 
a judicial state of mind which betrays a judicial 
and mental bias in favor of powerful corporations 
and against the masses of the people.” Walter 
White, acting secretary of the National Associa- 
tion for the Advancement of Colored People, and 
Mercer G. Johnston, director of the People’s Legis- 
lative Service, opposed the confirmation. 

On April 7, 1930, Senator Walsh, from the Sen- 
ate Judiciary Committee, submitted a report on H. 
R. 980, to permit the United States to be made a 
party defendant in certain cases involving liens. 
The report, numbered Senate 351, was in the nature 
of a substitute amendment for the bill as passed by 
the House of Representatives. The Committee rec- 
ommends that the a ota: be substituted for the 
House Bill: “That the consent of the United States 
be, and it is Sem" given to be named a party 
in any suit which is now pending or which may 
hereafter be instituted in any State or Federal Court 
or the courts of any Territory or of the District of 
Columbia for the foreclosure of a mortgage or lien 
upon any real estate for the purpose of securing an 
adjudication touching any lien or claim the United 
States may have on the premises involved. 

“Sec. 2. That in all suits or proceedings that 
may be instituted under this act in which the United 
States has been made a party, the process of the 
court shall be setved upon the United States district 
attorney for the district within which suit may be 
or may have been instituted, whose duty it shall be 
to appear and defend the interest of the United 
States in said real estate. 

“Sec. 3. After the entry of final judgment or 
decree by the court in any suit or proceeding in 
which the United States has been made a party 
under the provisions of this act pursuant to a find- 
ing in the court that a lien exists in favor of the 
United States, the effect of any sale which may 
thereafter be made by writ of execution or other- 
wise under the terms of the said judgment or de- 
cree, shall be the same, as to the discharge from the 
property sold of liens and encumbrances, and other- 
wise howsoever, as shall be provided by the law of 
the State within which such real estate may be situ- 
ated in connection with such sales in the courts of 


that State, and the lien of the United States upon 
such property shall be subject to discharge from 
said property by such sale in the same manner as 
may be provided by the laws of such State as to 
other liens of a similar nature, and shall be rel- 
egated to the fund provided for such sale, subject 
only to such other liens and encumbrances as the 
court may find to be prior to the lien thereto. 

“Sec. 4. That upon the application of the At- 
torney General, the court in which any such suit 
may be pending may, for good cause, stay the sale 
of the property involved under any decree that may 
be entered in such suit, until the expiration of the 
next succeeding session of Congress. 

“Sec. 5. That no judgment for costs or other 
money judgment shall be rendered against the 
United States in any suit or proceeding which may 
be instituted under the provisions of this act, nor 
shall the United States be or become liable for the 
payment of the costs of any such suit or proceeding 
or any part thereof.’ 
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CRIMINAL PROCEDURE CODE NEARS COMPLETION 





Done, in the First Instance, by a Group of Law Teachers, Judges, and Prac- 
ticing Attorneys With Wide Experience in Prosecution and Defense—Statutes of All 


States Have Been Examined and Compared and Countless Decisions Read—Aim 
Is Model Code Which May Be Adopted in Whole or in Part 





By Hon. FREDERICK F. FAVILLE 
Justy é ¢ f the Supreme Court of lowa 


HE Ar n Law Institute was organized pri- 
marily f e purpose of preparing a restatement 


of th n law t has been making great 


lic has been, and still is, 
ch more nterested in the enforcement of 


cri! 1 in a simplification and clear pro- 
inceme umnon v. “Law Enforcement” 
becot ter of national concern. Many fac- 
S el lex estions of law enforce- 
fficials, corruption, public sen- 
ment, ecot nd social conditions, the Eighteenth 
lment n jurors, and many other elements, 
affect the diff t problem. Not the least of these is 
he | | i ce 1 { 
There is ll-founded belief, not only among the 
embe h b but among the laity, 
that the met f criminal procedure in the United 
States ar cumbersome, and highly technical, 
1 that the ty to enforce the criminal laws would 
e vastly 1 il procedure could be clari- 
d and 1 ple and effective \t the request of 
number of nizations and many individuals in- 
ested in t tter administration of the criminal 
iw, the Inst with the assistance of a generous 
onor, unde e work of drafting a Model Code 
Criminal ure which would be just what it 
urports t ely, a lel code, which might be 


dopted in wl r in part by the several states. This 


work is pl has been done, in 
the st group of law teachers, judges, 
ind prac eys. Men who have had a large 
experience as secutors, and some of the most able 
lawyers in tl ntry who have appeared as counsel 
for the defer I ny criminal cases, have joined in 
the work tatutes of all the states have been ex- 
amined, stud | compared, and countless decisions 
} ive bee » re 
After tl rou] is agreed upon the statement of 
particu s then submitted to the Coun- 
cil of the Inst y whom each section is again care- 
fully studied led or rejected, and finally the 
Code is iss e institute final consideration 
ts annu 2 
At the A Meeting of the American Law In- 
stitute in Washington this May there will be submitted 
» the Meetins siderat 1 Tentative Draft 
of the last portior f the Code This Draft covers 
such topics as Dismissals, Continuance, Proceedings to 
Determine M Condition, Summoning Witnesses 
to Testify 1 ther State, Conduct of Trial, Con- 
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duct of Jury and the miscellaneous topics having to do 
with proceedings after trial such as Motions for a New 
Trial, Appeal, etc. In addition to this material there 
will be submitted to the Meeting the revision ot the 
Tentative Drafts which have been considered in pre- 
vious years. After consideration of the suggestions 
offered at the Meeting regarding the new material the 
Council of the Institute will hold an extra session 
some time during the Annual Meeting to consider such 
changes. The purpose of this meeting is to have the 
entire Code finished in completed form at the conclu- 
sion of the Annual Meeting of the Institute. After 
clerical corrections are made it will then be available 
for distribution to any lawyers or committees who wish 
to make use of it in the various states. 

The purpose in preparing the Model Code has 
been to so arrange its various parts that it can be of 
use to any state that desired to amend its Code of 
Criminal Procedure in one or more respects but would 
not need to adopt the Code as a whole. For example, 
a state may not need to change its Code of Criminal 
Procedure as to bail, or conduct of trial, but might be 
in great need of amending its Code of Criminal Pro- 
cedure as to indictment. The Model Code is prepared 
and adapted to meet just such a situation. 

A series of articles*upon various points in the 
Code has previously appeared in this Journal. The 
first one was by one of the Reporters, Mr. Edwin R. 
Keedy, on the general subject “The Drafting of a 
Code of Criminal Procedure” in January, 1929. This 
was followed by a discussion by Mr. John B. Waite 
on “The Problem of Bail” in February, 1929. Other 
articles were “The Short Indictment” by Rollin M. 
Perkins in May, 1929, and “The Preliminary Hearing” 
by Justin Miller in July, 1929. 

It is not the purpose of this paper to enter into 
any technical review of the various chapters of the 
Model Code. In a general way, the subjects that have 
been treated include arrest, bail, indictment, informa- 
tion, grand jury, change of venue, arraignment, pre- 
liminary examination, conduct of trial, judgment and 
sentence, execution, motion in arrest of judgment, and 
appeal. The foregoing is not inclusive, but merely 
suczests in a general way some of the subjects that 
have been dealt with. The entire field is covered, how- 
ever, in the Code. 

Only a very brief resumé of a few of the subjects 
will be attempted. 

The Model Code does not provide for the aboli- 
tion of the grand jury, but does provide that criminal 
prosecutions in any court of record shall be by indict- 
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ment or information. To provide for prosecution by 
information would require a constitutional amendment 
in some of the states. In others, the power so to pro- 
vide is already vested in the Legislature. Many of 
the states now authorize presentment by information 
by the public prosecutor, without the intervention of 
a grand jury. 

The Model Code provides for what may be termed 
the dual system—that is, the grand jury is not abol- 
ished, but presentment by information is authorized. 
It is believed that this system will greatly promote 
expedition in the prosecution of those charged with 
crime. Delays incident to stated terms for the con- 
vening of a grand jury are avoided, and all the rights 
of a defendant are as carefully guarded as where pre- 
sentment is made by a grand jury. The power is re- 
served to the court to summon a grand jury if proper 
conditions make it expedient or desirable. 

The system has worked very successfully in a 
number of the states. In those states where a change 
in the method of presentment is contemplated, the 
Model Code will be of very great value as a guide and 
“model.” 

One of the greatest obstacles to the proper en- 
forcement of the criminal law has been the technicali- 
ties which have grown up through the centuries in 
regard to the allegations of an indictment. Prolixity 
and reiteration have developed in an endeavor to secure 
ultimate accuracy, to the extent that the result is often 
a monstrosity which, to the lay mind, at least, is in- 
comprehensible and absurd. 

Some time since the following indictment was re- 
turned in the state of Iowa in a murder case: 

“District Court of the County of ———, Iowa. 
The State of Iowa } 

Against State of Iowa, ss: 
A. B. Indictment. 

“The grand jury of the county of ——, in the 
name and by the authority of the state of Iowa, ac- 
cuses A. B. of the crime of murder, committed as fol- 
lows: 

“The said A. B., on or about the day of 
A. D. ——, in the county aforesaid, in and upon the 
body of one C. D., then and there being and alive, wil- 
fully, feloniously, deliberately, premeditatedly, and 
with malice aforethought, did commit an assault with a 
deadly weapon, being a revolver, then and there held 
in the hands of the said A. B., and loaded and charged 
with loaded cartridges, and then and there the said 
A. B. did, with the specific intent to kill and murder 
the said C. D., wilfully, feloniously, deliberately, pre- 
meditatedly, and with malice aforethought, shoot off 
and discharge the contents aforesaid of said deadly 
weapon, at, against, and into the body of the said 
C. D., thereby wilfully, feloniously, deliberately, pre- 
meditatedly, and with malice aforethought, inflicting 
upon the body of the said C. D. a mortal wound, of 
which said mortal wound the said C. D. from the said 

day of A. D. until the day of 
A. D. , at ——, in the said county aforesaid, did 
languish and languishingly did live, on which said 
day of A. D. , the said C. D. at , in the 
county aforesaid, died of mortal wound so inflicted by 
the said A. B. as aforesaid; and so the grand jury 
say the said A. B., him, the said C. D., in the manner 
and by the means aforesaid, wilfully, feloniously, de- 


liberately, premeditatedly, and of his malice afore- 
thought, did kill and murder, contrary to the statute 
in such case made and provided and against the peace 
and dignity of the state of Iowa. 


County Attorney of County, Iowa. 

This was challenged as being insufficient, but man- 
aged to “pass muster” in the appellate court. It is 
much less complex than many that might be cited. The 
Model Code aims to do away entirely with such an 
indictment by substituting therefor the so-called “Short 
Form of Indictment.” 

The first state to adopt this Short Form was Mas- 
sachusetts, where it has been in successful operation 
for several years. The last session of the Legislature 
of Iowa adopted the entire chapter on the Short Form 
of Indictment as embodied in the Model Code. Under 
the present statute in that state, the crime of murder 
in the first degree is sufficiently charged if, in addi- 
tion to the formal allegations of venue and time, it 
alleges that “A. B. murdered C. D.” The statute also 
provides : 

“An indictment or information need not allege 
that the offense was committed or the act done ‘felo- 
niously’ or ‘traitorously’ ‘or unlawfully’ or ‘with 
force and arms’ or ‘with a strong hand,’ nor need it 
use any phrase of like kind otherwise to characterize 
the offense, nor need it allege that the offense was com- 
mitted or the act done ‘burglariously,’ ‘wilfully,’ 
‘knowingly,’ ‘maliciously,’ or ‘negligently,’ nor need it 
otherwise characterize the manner of the commission 
of the offense unless such characterization is necessary 
to charge the offense.” 

This was taken from the Model Code. 

Ample provision is made for full information to 
a defendant by bill of particulars which may be or- 
dered by the court or furnished voluntarily by the 
prosecuting attorney. What more is really needed in 
any criminal case? 

No matter how extensive and technical the alle- 
gations of an indictment, the court must charge the 
jury as to the essentials of the crime. The necessity 
for such extensive, involved, and technical recitals in 
an indictment has long since passed, if, in fact, it ever 
existed. 

The Model Code of Criminal Procedure also con- 
tains a provision for the use of alternate jurors in 
the trial of important criminal cases. This provision, 
in substance, is that the court may, if deemed advisa- 
ble, require one or two additional jurors to be drawn, 
these to be known as alternate jurors, to sit in the trial 
of a criminal case. These jurors are to sit as other 
jurors and be under all of the same restrictions, and 
in the event that any of the regular jurors are ill, or 
for any reasons a juror is discharged during the ‘trial, 
one of the alternate jurors is substituted. This pro- 
vision is simple and would prevent the expense often 
incident to a mistrial resulting from illness or other 
reason causing the discharge of a regular juror. It 
would make for efficiency and frequently save great 
expense and often a miscarriage of justice if it were 
generally adopted. 

The question of proceedings to determine the men- 
tal condition of a defendant is one which has been 
worked out with great care in the Model Code of Crim- 
inal Procedure. The frequency with which the de- 
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nse of insanity is successfully interposed has con- 
ributed in n ull degree to the popular criticism of 
administration of criminal law. No one who has 
just appreciation of the humanities desires the 
inishment insane person who has committed 

1 act which, in a normal person, would be a crime. 
in the other | l, the sham defense of insanity, gen- 
erally of the so-called “emotional type,” which often 


esults in the discharge of a criminal, has brought this 
lefense into popular disfavor. There is no question 
n the mind of any lawyer that genuine insanity is a 
egitimate defense in behalf of an individual who is 
It is the abuse of this defense 
that has brought into disrepute. The Model Code 
attempts to deal with this difficult subject in a way 
that will thoroughly protect the rights of the insane 
lefendant, and, at the same time, prevent, as far as 
possible, the use of such defense as a sham and a 
fraud. The plan provided by the Model Code is, in 


harged with crime 








substance, that where it is claimed by defendant’s coun- 
sel that a defendant has a mental disease or defect at 
the time of trial, so that he is unable to understand the 
proceedings against him and to assist in his defense, 
the court shall fix a time for a hearing to determine 
the question of his mental condition and shall appoint 
competent and disinterested physicians as 21 commis- 
sion to examine the defendant regarding his mental 
condition and testify in regard thereto, and a hearing 
shall be had and the judge shall determine from such 
hearing whether or not the defendant’s mental condi- 
tion is such that he can understand the proceedings 
against him and assist in his defense. Provision is 
made for proper commitment if the defendant is found 
to be insane. 

It is also provided that if it is contended that the 
defendant was mentally diseased or defective at the 
time of the alleged criminal act, the court shall appoint 

(Continued on page 316) 





ARRANGEMENTS FOR THE CHICAGO MEETING 


To Be Held in Chicago, Illinois, August 20, 21, 22, 1930 


HEADQUARTERS: Hotel Stevens, Michigan Avenue 
and Seventh Street. Rates: Single rooms $4.00 and 
$5.00; double yms $6.00 and $7.00; double rooms 
with twin beds $8.00, $9.00 and $10.00; parlor suites 
$19.00 per day up. There will. be accommodations 
available in other Chicago hotels, information con- 
cerning which will be sent upon request. 


Other Available Accommodations Conveniently 
Accessible to Stevens Hotel 


Distance from Twin Parlor 

Hotel Headquarters Single Double Beds Suites 
Blackstone Across Street $5-8 $6- 8 $10-16 $22 up 
Congress 2 Blocks 4-8 6-11 8-12 15 up 
Drake wv: 6-8 7-10 8-14 18 up 
Palmer House 7 ” 4-10 7-12 7-12 15 up 


Explanation of Type of Rooms 
A room specified as a single room contains a 
double bed to be occupied by one person. This 
may be occupied by two persons at 
harge of $2.00. 


same type ro 
an additional « 


A double room contains a double bed to be 
occupied by two persons. (Same type as men- 
tioned in preceding paragraph.) 

A twin-bed room contains two single beds to 


be occupied by two persons. A twin-bed room will 
not be assigned for occupancy by one person. 


A parlor suite consists of parlor and communi- 
cating bedroom containing double or twin beds. 
Additional bedrooms may be had in connection with 
parlor. 

Each and every room has tub and/or shower 
bath, 


Reservations 

Requests for reservations at The Stevens and 
information concerning other Chicago hotels should 
be addressed to the Executive Secretary, 209 South 
La Salle Street, Chicago, Illinois. Reservations will 
be made at any hotel upon request. 

To avoid unnecessary correspondence, members 
are urgently requested to be specific in making re- 


quests for reservations, stating (1) whether double 
or single room is wanted, and if double the names 
of persons who will occupy it; (2) whether double 
or twin beds are preferred (if twin beds are not 
specified double bedrooms will be assigned); (3) the 
approximate rate; (4) date of arrival, including 
definite information as to whether such arrival will 
be in the morning or evening. 


Reservations should be made as early as pos- 
sible. 


National Conference of Commissioners on Uniform 
State Laws 


The Conference will be held in Chicago, August 
11-16. The sessions will be held at The Stevens 
Hotel, where headquarters will be maintained be- 
ginning Monday, August llth. Applications for 
hotel reservations should be made to the Executive 
Secretary of the American Bar Association, 209 
South La Salle Street, Chicago, III. 


Railroad Transportation 


Summer tourist rates will be available to mem- 
bers living on the Pacific Coast (California, Oregon, 
Nevada and Washington) and in certain territory 
west of Salt Lake City. These rates are lower than 
convention rates secured by the Association. 

In other parts of the country, where summer 
tourist rates do not apply, convention rate of one 
fare and one-half for round trip (25% reduction) 
will be secured for the benefit of members of the 
Association, and Individual Identification Certifi- 
cates necessary to secure such reduced rate, will be 
distributed to each member of the Association prior 
to the Annual Meeting. These certificates will en- 
able members to purchase tickets at the special rate 
for themselves and dependent members of their 
families, who will attend the meeting. 
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STRENGTHENING THE REPRE- 
SENTATIVE ELEMENT 
There is no question as to the growing 
interest in the problem of organizing the 
American Bar so as to make it more truly 
representative in character. The repercus- 


sions to the address of Chairman Rogers be- 
fore the Conference of Bar Association Dele- 
gates at Memphis indicate that the time has 


come when serious discussion of the subject 
is in order. The ground has been well pre- 
pared, through various addresses and ar- 
ticles in the past, for a better understanding 
of the problem. But it cannot rightly be 
said that a solution likely to be acceptable 
to all has as yet been found. Nor is it prob- 
able that any solution entirely convincing 
and self-evidently the right one will be 
discovered. After the apparently best plan 
has been worked out, its acceptance will be 
largely an act of will and of willingness to 
submit it to the test of experience. 

The three main desiderata as brought 
out in all the discussions to date are: first, a 
strengthening of the representative element 
in the national body; second, a larger par 
ticipation in the election of the General 
Council, which is practically the electing as 
well as the nominating organ; third, a more 
representative expression of the member- 
ship on the various matters submitted to the 
General Meeting, which is taken as involv- 
ing a greater opportunity for discussion on 
the floor and a final vote which shall not be, 
as at present, so entirely at the mercy of 
local predominance. 

As to the first of these, Mr. Root’s plan 
for the Conference of Bar Association Dele- 


Se ereeee 


gates, which was adopted by the Associa- 
tion, was of course a great step in advance. 
It bore, in fact, the authentic mark of his 
constructive genius and was undoubtedly 
the only thing and the best thing that could 
be done at the time. As a section of the 
Association it has furnished a contact with 
State Bars, although the delegates are gen- 
erally also members of the American Bar 
Association. But few would maintain that 
it furnishes that full and adequate represen- 
tation of the State bodies in the counsels of 
the main Association which is envisaged as 
a desirable feature of any projected broader 
organization of the Bar. What seems to be 
in the minds of most of those who are think 
ing about the problem is a genuinely repre 
sentative character in the main body instead 
of a partial means of contact through an im 
portant section. 

This is probably the most fundamental 
of all the three principal problems above 
mentioned. It is easy of course to write out 
a perfect theoretical solution on paper, but 
its immediate utopianism would unfortu- 
nately be too obvious. Some suggest a legis- 
latively integrated State Bar in every State, 
embracing the entire profession in each 
State, with the national Association as a 
federation of all these. In such cases mem- 
bership in the State body would automati- 
cally carry membership in the national or- 
ganization. But the practical difficulty of 
realizing this ideal seems almost insur- 
mountable. The plan which is ultimately to 
be adopted—if there is to be a plan—must 
certainly be based on the voluntary coopera- 
tion of the State bodies, however organized, 
in the work of the national body. In an 
article on “National Bar Federalization: A 
Preliminary Survey,” in the April, 1924, is- 
sue of the Journal, President Saner declared 
that at the outset no plan should be adopted 
that made any more changes in the machin- 
ery of the Association than are imperatively 
demanded, and he suggested, as a possible 
beginning, a plan of representation under 
which direct representatives of the State 
Bar Association should participate on equal 
terms with all other members present from 
the State at the Annual Meeting in a State 
caucus to decide how the State’s vote was 
to be cast on important questions coming be- 
fore that meeting. This of course could only 
be a point of departure for further prog 
in the direction of a full participation of the 
State Associations as units of a complete 
national federation. 
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The second problem certainly needs lit- 
tle explanation. The contribution in the 
\pril issue by Mr. Erskine Williams of Fort 
Worth, Texas, gives a very clear idea of the 
difficulties under which the election of mem- 
bers of the General Council is often con- 
ducted at the Annual Meeting. “The audi- 
torium was dark,” he says of the Memphis 
election; “it was difficult for a member to 
locate the name of his State. In a wild 
scramble they jostled each other trying to 
find where their delegations were to meet 
and, in some instances, the meeting had been 
called and adjourned before a member could 
reach the spot. The confusion was so great 
that only those who crowded together could 
hear what was being said or who was being 


nominated.” But more significant even 
than all this is the fact that the elections for 
many States are often made by extremely 


small groups, thus negativing any idea of a 
representative character. And now that the 
General Council has very wisely decided that 
it will be more active in behalf of the Asso- 
ciation, the need of a further consideration 
of the manner of the selection of its mem- 
bers becomes more evident. All this in- 
volves no criticism of the members of 
the Council in the past. It is not too 
much to say that the manner in which they 
have discharged their duties has always 
given general satisfaction. But this has been 
due mainly to the character of the men and 
very little to the mode of their selection. In 
this case, as in others in connection with the 
machinery of the American Bar Association, 
the zeal and ability and discretion of the 
officials have made possible the use of ma- 
chinery which many regard as obsolete and 
ill-adapted to present conditions. 

How to secure a more frequent and 
more representative expression from the 
floor at the Annual Meeting is also a prob- 
lem that is easily solved in theory. The 
Medical Association appears to have solved 
it to its own satisfaction by the creation of 
its “House Delegates,” to which is con- 
fided the transaction of business, as opposed 
to the scientific affairs of the profession, and 
the electio1 general officers. It is the 
legislative body of the Association. Its 
membership is not to exceed one hundred 
and fifty, on the theory that a larger body 
cannot transact business efficiently. It is 
made up with a few special exceptions un- 
necessary to mention here, of delegates from 
the State Associations and each State body 





sends a delegation proportioned to its mem- 
bership. An app-oximation of this plan ap- 
pears to have been adopted in some State 
Bar Associations, according to an article in 
this issue by Mr. W. Glenn Kinsley, member 
of the Association’s General Council from 
Wyoming. He advocates its adoption by 
the American Bar Association and it is pos- 
sible that something of the kind may ulti- 
mately be approved. But it will probably 
be only after a thorough search fails to 
reveal a workable plan whereby there will 
not be made any such distinction between 
the members attending the Annual Meeting. 
Of course, if the only problem were that of 
representation, the difficulty might be theo- 
retically solved by having the entire body 
at the Annual Meeting composed of accred- 
ited delegates. But the practical problem 
of providing an opportunity in a large body 
for a genuine discussion on the floor within 
the limited time at the disposal of the meet- 
ing still remains, and it is certainly one of 
the most difficult of all. 

But although these problems are at- 
tracting more and more attention, fortu- 
nately there is time in which to discuss 
them. The Association is confronting no 
crisis which calls for immediate or hasty ac- 
tion. Even though its machinery is open to 
criticism at certain points, it is being made 
to work for the benefit of the profession and 
the public by the men chosen to conduct the 
affairs of the organization. It is most cer- 
tainly capable of improvement, however, and 
the growth of the Association to a size not 
toreseen by its founders makes it proper to 
consider what changes are required to adapt 
it better to present needs. That process is 
now well under way and constructive plans 
may be eventually expected. Representa- 
tion seems the guiding principle to follow. 


One-fourth of the college women in the coun- 
try are supporting themselves partially or en- 
tirely, while attending school, according to statistics 
of the Bureau of Education, Department of the In- 
terior, published in the United States Daily of 
Oct. 4. A wide difference is shown in the number 
of women students employed in the different kinds 
of schools. The smallest percentage of employed 
women students are enrolled in the women’s col- 
leges, where expenses are highest, and in teachers’ 
colleges where expenses are lowest. The co-edu- 
cational colleges and universities enroll more than 
three times as many women who are employed as 
all other institutions. 
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Power Conferred on Secretary of Agriculture to Regulate Charges of Market Agencies Deal- 
ing in Live Stock in Interstate Commerce at Stock Yards Held Valid—Federal Corrupt 
Practices Act and State Party Primaries—Construction of Provision in Liability In- 
surance Policy Exempting Insurer from Accidents Caused by Minors Under 
Legal Age Limit—National Bank Stockholder’s Liability for Assessment— 
Authority of Receiver Appointed in State Court to Sue in Federal Court 
—Federal Income Tax Cases 





By Epcar Bronson TOLMAN* 


Packers and Stockyards Act—Rate Regulation 

The Packers and Stockyards Act confers upon the Sec- 
retary of Agriculture power to regulate the charges of 
market agencies dealing in livestock in interstate com- 
merce at a stockyard. Such statutory provision is valid 
under the Constitution, though the charges fixed are chiefly 
for personal services and relate to a business involving 
the expenditure of but a small amount of capital. 


Tagg Bros. & Moorhead v. United States, Adv. 
Op. 287; Sup. Ct. Rep. Vol. 50, p. 220. 


The appellants here brought suit in a statutory 
court of three judges to enjoin enforcement of an or- 
der of the Secretary of Agriculture fixing rates to 
be charged for their services as “market agencies,” i. e., 
persons engaged in the business of buying or selling 
livestock at a stockyard in interstate commerce on a 
commission basis. The plaintiffs constituted the en- 
tire membership of the Omaha Livestock Exchange. 
They asked for an injunction against appropriate gov- 
ernmental officials enjoining enforcement of the order 
in question. The members of the exchange had pro- 
posed to put into effect higher rates embodied in a new 
tariff schedule, Tariff No. 2, to supersede Tariff No. 1. 
The Secretary suspended this, gave notice of a hearing 
under Title III of the Packers and Stockyards Act, 
and later prescribed a new tariff fixing new charges 
lower than those prescribed by either Tariff No. 1 
or Tariff No. 2. 

After the order fixing new rates was entered ap- 
plication was made to the court for an injunction re- 
straining its enforcement and at the hearing thereon 
additional evidence was received by the master, which 
practice was later approved by the court. Finally, the 
temporary injunction which had been granted on con- 
sent was dissolved and the bill was dismissed. On 
appeal this decree was affirmed by the Supreme Court 
in an opinion by Mr. Justice Branpets. His state- 
ment of the contentidns of the members of the Ex- 
change was as follows: 


The plaintiffs conceded below that, being engaged in 
interstate commerce a public stockyards, they are subject to 
some regulation by Congress. But they claimed that the 
order is void, in whole or in part, on five grounds. That 
the Act does not purport to confer upon the Secretary 

wer to issue an order prescribing commission charges 
or market agencies and directing their observance in the 
future. That, if the Act be construed as conferring 
such authority, it exceeds the constitutional power of 
the Federal Government, because it is not a regu- 
lation of commerce, and violates the Fifth Amend- 
ment, because the charges to be fixed are those for personal 
services. That so much of the order as reduces the charges 
below those of Tariff No. 1 is void, because it was outside 


*Assisted by Mr. James L. HoMire 


the scope of the Secretary’s inquiry as defined in the notice 
given by him. That the evidence presented to the Sec- 
retary was not sufficient to establish that the charges con- 
tained in either Tariff No. 1 or Tariff No, 2 were unrea- 
sonable or discriminatory; or that the schedule prescribed 
by the Secretary would adequately compensate the market 
agencies for their services and disbursements. That the 
rates in force prior to the hearing were not excessive, un- 
reascnable or discriminatory; and that the charges pre- 
scribed by the Secretary are unreasonable and confiscatory. 


The first contention, to the effect that the statute 
conferred no power enabling the Secretary to issue 
an order prescribing charges for the agencies, was re- 
jected as without substance. 

The second contention, as stated in the opinion, 
was that the order purporting to fix the charges is in 
violation of the due process clause as an attempt to fix 
charges for personal services. In this connection the 
appellants asserted that the business of market agencies 
is wholly one of skill and labor involving the invest- 
ment of little capital. The appellants’ argument in 
support of this contention and the Courts’ view of the 
matter appear in the following portion of the opinion: 


The argument is that to prescribe a common maximum 
of earning power for commission men, who differ between 
themselves in the length of their experience, their relative 
aptitude for the work and their individual industry is to 
penalize the skillful for the benefit of the unskillful; that 
in legislative price-fixing there are vital distinctions, from 
the constitutional standpoint, between property and the 
use of property, on the one hand, and personal services, on 
the other; that property originates with the state and re- 
verts to the state, whereas, liberty—freedom to contract as 
to personal services—is a pre-requisite to the very organ- 
ization of a government of the people; that it is impossible 
to ascertain what is a fair return for personal services be- 
cause liberty, unlike property, has no actual or theoretical 
equivalent in money; that while property may be taken 
for a public use upon payment of just compensation, lib- 
erty—personal services—may not be so taken except in 
time of war or as a punishment for crime; that, since per- 
sonal services can not be taken for a public use, they can- 
not be said to be dedicated to 2 public use or devoted to a 
public service; that this rate-fixing is in essence wage- 
fixing, since the stockyard services performed by the plain- 
tiffs involve only skill and labor, and that wage-fixing was 
held to be beyond the wer of Congress, Adkins v. 
Children’s Hospital, 261 U. S. 525; that, even if not ob- 
noxious as an attempt at wage-fixing, the limitation of 
charges for personal service is precluded by Tyson & Bro. 
v. Banton, 273 U. S. 418 and Ribnik v. McBride, 277 
U. S. 350. 

It is true that performance of the specific work done 
by the plaintiffs does not require them to invest extensive 
capital. But it is essential that they employ the valuable 
property of the stockyards corporation, for which a charge 
is ultimately made to the shipper or buyer. The mere di- 
vision of the stockyard services between the stockyards 
corporation and the market agencies does not deprive 
Congress of a power of regulation which it otherwise would 
have had. But the constitutionality of the power conferred 
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does not rest upon so narrow a ground. There is nothing 
in the nature of monopolistic personal services which 
makes it impossible to fix reasonable charges to be made 
therefor; and there is nothing in the Constitution which 
limits the Government’s power of regulation to businesses 
which employ substantial capital. This Court did not hold 
in Tyson & Bro. v. Banton and Ribnik v. McBride that 
charges for personal services cannot be regulated. The 
question upon which this Court divided in those cases was 
whether the services there sought to be regulated were then 
iffected with a public interest. Whether a business is 
of that class depends, not upon the amount of capital it 
employs, but upon the character of the service which those 
who are conducting it engage to render. 

Plaintiffs perform an indispensable service in the in- 
terstate commerce in live stock. They enjoy a substantial 
monopoly at the Omaha Stock Yards. They had eliminated 
rate competition and had substituted therefor rates fixed by 
agreement among themselves, without consulting the ship- 
pers and others who pay the rates. They had bound them- 
selves to maintain uniform charges regardless of the differ- 
ences in experience, skill and industry. The purpose of 
the regulation attacked is to prevent their service from 
thus becoming an undue burden upon, and obstruction of, 
that commerce There is here no attempt to fix any- 
one’s wages or to limit anyone’s net income. Differences 
in skill, industry and experience will continue to be fac- 
tors in the earning power of the several plaintiffs. For, 
the order fixes only the charges to be made in individual 
transactions. 


The remaining portions of the opinion were de- 
voted to a discussion of further contentions made by 
the appellants, that the notice was insufficient basis 
for an order reducing the rates in force, that it was 
unsustained by evidence, that it was error for the court 
to admit additional evidence, and that the new rates 
were confiscatory. Upon consideration of all of these, 
no ground was found for reversal of the decree dis- 
missing the bill, and it was affirmed accordingly. 

The case was argued by Messrs. Francis A. 
Brogan and James M. Beck for the appellants, and by 
\ssistant to the Attorney General John Lord O’Brian 
for appellees 


Elections—Federal Corrupt Practices Act 


The provisions of the Federal Corrupt Practices Act 
providing, among other things, that it is unlawful for a 
representative in Congress to receive from an employee of 
the United States any contribution for any political purpose, 
apply to campaigns in state party primaries for the nom- 
ination of candidates for Representative and are valid as 
so applied. 

United States v. Wurzbach, Adv. Op. 322; Sup. 
Ct. Rep., Vol. 50, p. 16/7. 

In this appeal from a district court in Texas the 
Court considered the validity of the Federal Corrupt 
Practices Act. That Act provides that: 

“It is unlawful for any Senator or Representative in, 
or Delegate or Resident Commissioner to, Congress, or 
any candidate for, or individual elected as, Senator, Repre- 
sentative, Delegate, or Resident Commissioner, or any of- 
ficer or employee of the United States, or any person re- 
ceiving any salary or compensation for services from money 
derived from the Treasury of the United States, to directly 
or indirectly solicit, receive, or be in any manner con- 
cerned in soliciting or receiving, any assessment, subscrip- 
tion, or contribution for any political purpose whatever, 
from any other such officer, employee, or person.” 

The indictment here charged that the appellee, 
being a representative in Congress, received and was 
concerned in receiving sums of money from certain 
officers and employees of the United States for the 
purpose of promoting his nomination as Republican 
candidate for representative at Republican primaries. 

The district court doubted whether the statute 
would be constitutional if construed to apply to the 








case and quashed the indictment. On appeal this was 
reversed by the Supreme Court in an opinion by Mr. 
Justice Hotmes. In answer to objections made to 
the validity of the statute, he said: 


The doubt of the District Court seems to have come 
from the assumption that the source of power is to be 
found in Article [, Section 4, of the Constitution concern- 
ing the time, place and manner of holding elections, etc.; 
and from the decision that the control of party primaries 
is purely a State affair... . But the power of Congress over 
the conduct of officers and employees of the Government 
no more depends upon authority over the ultimate purposes 
of that conduct than its power to punish a use of the mails 
for a fraudulent purpose is limited by its inability to pun- 
ish the intended fraud. . . It hardly needs argument to 
show that Congress may provide that its officers and em- 
ployees neither shall exercise nor be subjected to pressure 
for money for political purposes, upon or by others of 
their kind, while they retain their office or employment. . . 

It is argued at some length that the statute, if extended 
beyond the political purposes under the control of Congress, 
is too vague to be valid. The objection to uncertainty con- 
cerning the persons embraced need not trouble us now. 
There is no doubt that the words include representatives, 
and if there is any difficulty, which we are far from in- 
timating, it will be time enough to consider it when raised 
by someone whom it concerns. The other objection is to 
the meaning of “political purpose.” This would be open 
even if we accepted the limitations that would make the 
law satisfactory to the respondent’s counsel. But we im- 
agine that no one not in search of trouble would feel 
any. Wherever the law draws a line there will be cases 
very near each other on opposite sides. The precise course 
of the line may be uncertain, but no one can come near it 
without knowing that he does so, if he thinks, and if he 
does so it is familiar to the criminal law to make him 
take the risk. 


The case ‘was argued by Assistant Attorney Gen- 
eral Seth Richardson for the appellant and by Mr. 
Hugh R. Robertson for the appellee. 





Insurance—Construction of Provision Exempting 
Carrier in Accidents Caused by Minors 


A provision in a liability insurance policy exempting 
the insurer from liability in cases of accidents in which an 
automobile is driven by a minor under “the age limit 
fixed by law” includes an age limit fixed by a city ordinance, 
even though the ordinance fixes a higher age limit than 
that fixed by state law. 


United States Fidelity & Guaranty Co. v. Guen- 
ther, Adv. Op. 258; Sup. Ct. Rep., Vol. 50, p. 165. 

The respondent here had recovered judgment 
against the petitioner, an insurance company, on an 
automobile liability insurance policy. The respondent 
had consented to and permitted a minor of 17 years of 
age to operate his automobile on the streets of Lake- 
wood, Ohio. While so operated the car struck and in- 
jured a third person who recovered judgment against 
the respondent for the injury thus inflicted. After 
paying the judgment the respondent brought the suit 
here involved against the insurer. 

The policy contained a condition to the effect that 
it “shall not cover any liability of the assured while 
[the auomobile is] being operated by any person un- 
der the age limit fixed by law or under the age of 
sixteen years in any event. 

Lakewood had an ordinance making it unlawful at 
that time “for any owner, bailee, lessee or custodian 
of any motor vehicle to permit a minor under the age 
of 18 years to operate” a motor vehicle on the high- 
ways in that city. 

A statute of Ohio prohibits the employment of a 
child under sixteen to operate an automobile. 

The assured obtained a judgment in a federal dis- 
trict court which the Circuit Court of Appeals affirmed. 
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The Supreme Court granted certiorari and reversed the 
judgment in an opinion by Mr. Justice SANFORD. 

The Court first observed that under the provision 
of the policy as to age limit the operator was “under 
the age limit fixed” by the ordinance and that the city 
had power to adopt the ordinance despite the existence 
of the state statute prohibiting operation of cars by 
operators under sixteen years of age. 

After disposing of these two points the Court con- 
sidered the question whether an age limit fixed by 
ordinance is one “fixed by law” within the meaning 
of the policy. Holding that it is, Mr. Justice SAn- 
FoRD called attention to the rule that, where unam- 
biguous, the terms of insurance policy are to be taken 
in their plain, ordinary and popular sense, and said: 

Applying that rule here, we think that when the words 
of the exclusion clause are taken in their ordinary meaning 
they are free from any ambiguity that requires them to be 
construed most strongly against the Company. The plain 
and evident purpose of the clause was to prevent the Com- 
pany from being held liable for any accident occurring 
while by reason of the age of the operator the automobile 
was being operated in violation of law. To that end lia- 
bility was excluded when the operator was under “the 
age limit fixed by law.” This is not limited to the case 
where the age limit is fixed by “a law,” a specific phrase 
frequently limited in a technical sense to a statute, which, 
to say the least, would have involved doubt as to whether 
a municipal ordinance was included. On the contrary the 
clause uses the broad phrase “fixed by law,” in which the 
term “law” is used in a generic sense, as meaning the rules 
of action or conduct duly prescribed by controlling author- 
ity, and having binding legal force, including valid muni- 
cipal ordinances as well as statutes. Thus in the Matter 
of Petition of Mutual Life Insurance Co., 89 N. Y. 530, 
531, 533, the court held that a street grade fixed and estab 
lished by an ordinance of the city council, duly authorized 
thereto, was one “fixed and established by law.” 

We find no ambiguity in the phrase “under the age 
limit fixed by law” contained in the exclusion clause of 
the policy; and think that by reason of the ordinance, 
liability on the part of the Company is precluded. 

The case was argued by Mr. C. M. Horn for 

the petitioner and by Mr. William M. Byrnes for the 
respondent. 


National Banks—Liability for Assessments Where 
Stockholders Buys for Minor 


Where a father bought shares of national bank stock 
aatending to give the same to his minor child and in fact 
presented the certificate therefor promptly to the bank for 
transfer to the child’s name and where this was done with- 
out knowledge of the failing condition of the bank and 
without any intention of escaping the stockholder’s liabil- 
ity, the father is, nevertheless, liable for an assessment 
against stockholders for the benefit of creditors. 

Early v. Richardson, Adv. Op. 281; Sup. Ct. Rep., 
Vol. 50, p. 176. 

This opinion dealt with a question certified to the 
Court for instruction as to whether a party purchas- 
ing national bank stock is liable for an assessment 
for creditors when he bought the stock intending to 
give it to his minor children, had no knowledge of the 
bank’s failing condition, and no intent to avoid liabil- 
ity and when he promptly presented the same, before 
insolvency, for the registration in the name of such 
minor children. 

Answering the question in the affirmative, the 
Court, in an opinion by Mr. JusticE SUTHERLAND, 
said: 

The real question is whether the intent of Richard? 
son to buy the stock for his minor children, and the fact 
that by his direction the transfer was made to them upon 
the books of the bank and certificates issued in their names, 


had the effect of relieving Richardson from liability. We 
think not, since the transferees, being minors, were without 
legal capacity to assume the obligation. Upon coming of 
age they would have an election either to affirm or avoid the 
entire transaction. In the meantime, the transfer of the 
stock having resulted to their disadvantage, the law will 
avoid it for them, thus leaving the liability of Richardson 
for assessments unaffected. 

In Foster v. Chase, supra (75 Fed. 797), the father 
bought stock in the names of his minor children, and suit 
was brought against him for the amount of an assessment. 
Disposing of the point here presented the court well said: 

“The plaintiff claims that the defendant made him- 
self liable for the assessment because of the incapacity of 
his children to take the stock and make themselves liable 
for it. He insists that they only are the shareholders, and 
liable, if any one is. Assent is necessary to becoming a 
shareholder, subject to this liability, in a national bank. . . 
Minors do not seem to have anywhere the necessary legal 
capacity for that. The principles upon which this dis- 
ability rests are elementary and universal. 1 Bl. Comm. 
492; 2 Kent, Comm, 233. In buying and paying for this 
stock, and having it placed on the books of the bank, the 
defendant acted for himself; in having it placed there in 
the names of his children, as with their assent, he assumed 
to act for them. As they could not themselves so assent 
as to be bound to the liabilities of a shareholder, they could 
not so authorize him to assent for them as to bind them. 
To the extent that they could not be bound he acted with- 
out legal authority, and bound only himself 

The case was argued by R. E. Whiting for 
Thomas Early and by Mr. A. C. Hinds for J. L. Rich- 
ardson. 


Receivers—Authority of Receiver Appointed by 
State Court to Sue in Federal Court 


A receiver of all the property of a corporation, ap- 
pointed by a state court and authorized by it to bring suit 
in a federal court to recover bonds of the corporation, or 
the value of such bonds, illegally exchanged for preferred 
stock of the corporation, may maintain such suit in the 
federal court sitting in the state and county in which the 
state court is located. Such federal court is not a court 
of a foreign jurisdiction within the rule that a court can- 
not confer authority on a receiver to sue in a foreign jur- 
isdiction. 

Even if erroneous the order authorizing the receiver to 
bring suit was within the jurisdiction of the state court, 
and cannot be collaterally attacked in the suit brought 
in the federal court. 

Grant v. Leach & Co., Adv. Op. 201; Sup. Ct. 
Rep., Vol. 50, p. 107. 

A County Common Pleas Court in Ohio appointed 
Grant, the petitioner, receiver of the Struthers Furnace 
Company, an Ohio corporation. Thereafter he brought 
a suit in equity in a federal court in Ohio, in the 
district in which the state court had jurisdiction, 
against Leach & Co., pursuant to order of the state 
court, to recover certain mortgage bonds of the Fur- 
nace Company, or their value. 

The district court gave decree for the receiver, 
but the Circuit Court of Appeals vacated that decree 
and directed that the suit be dismissed on the ground 
that the Ohio court had no power to authorize the re- 
ceiver to bring it. On certiorari the Supreme Court 
reversed this in an opinion by Mr. Justice SANForD, 
and remanded the case to the Circuit Court of Appeals 
for determination on the merits. 

The receiver had been appointed by the Ohio 
court as a result of two suits, one brought by the 
trustee under a mortgage of the Furnace Company 
and one by a preferred stockholder of that company, 
which were consolidated to determine whether a re- 
ceiver should be appointed. After his appointment 
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that under these circumstances the Federal court in the 

same State cannot rightly be considered a court of foreign 

jurisdiction within the meaning of the general rule, and 
that there is no substantial ground for extending that rule, 
as hitherto applied, so as to bring this case within its 
terms. 

The Case was argued by Messrs. A. M. Hender- 
son and’ James P. Wilson for the petitioner and by 
Mr. Edward R. Johnston for the respondent. 
Taxation—Federal Income Tax—Ascertainment of 
Profit or Loss on Sale of Stocks Acquired by Will 


Under the Revenue Acts of 1918 and 1921 the gain or 
loss resulting from sale of stocks, acquired by a residuary 
legatee under a will, is computed by comparison of the 
value of the stocks at the date of sale with their value 
on the date of the testator’s death, and not by comparison 
of value at the date of sale with their value at the time 
of distribution to such legatee, 

Brewster v. Gage, Adv. Op. 183; Sup. Ct. Rep 
Vol. 50, p. 115. 

The suit here under review was brought against 
the Collector of Internal Revenue to recover amounts 
alleged to have been illegally exacted in respect of in- 
come from the sale of stocks which the taxpayer had 
received as a residuary legatee under the will of his 
father. The taxpayer contended that the profit or 
loss accruing by reason of sale should be computed 
by comparing value at the date of sale with value at 
the date of distribution under the decree of the surro- 
gate’s court. The collector contended that the com- 
parison should be with value at the date of the testa- 
tor’s death. The district court upheld the taxpayer's 
contention and gave judgment for the additional tax 
imposed under the collector’s theory of computation 
This the circuit of appeals reversed, and on certiorari 
its ruling was upheld by the Supreme Court in an 
opinion delivered by Mr. Justice BuTLer. 

The taxes in question were assessed under the 
Reventie Acts of 1918 and 1921. These laws define 
gross income as including gains derived from the sale 
of property, but not as including the value of property 
acquired by bequest, devise or descent. Both statutes, 
however, provide that gain or loss resulting from sale 
“acquired on or after March 1, 1913,” shall be ascer- 
tained on the basis of its cost. The Act of 1921 con- 
tains a provision also that in case of “property acquired 
by bequest, devise or inheritance, the basis shall be 
the fair market price or value of such property at the 
time of such acquisition.” It thus became necessary 
to construe the word “acquire” and the phrase “at 
the time of such acquisition” to dispose of the case. 
In adopting the construction contended for by the 
collector the Court first discussed the rights passing 
to devisees and legatees, and pointed out that in the 
case of the latter certain interests vest upon the testa- 
tor’s death, even though they are not vested with title 
immediately, as are devisees. Title to the personal 
property vests in the executors, not for them, but in 
the right of others for administration and distribution. 
The title finally vested in the legatees relates back to 
the date of the testator’s death. 

Upon this analysis of the legal status of legatee 
and property passing to him, the Court thought that 
the date of acquisition meant the date of the testator’s 
death. 

Petitioner's right later to have his share of the residue 

vested immediately upon testator’s death. At that time 
petitioner became enriched by its worth which was directly 


related to and would increase or decline correspondingly 
with the value of the property. And, notwithstanding the 
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postponement of transfer of the legal title to him, Congress 
unquestionably had power and reasonably might fix value 
at the time title passed from the decedent as the basis for 
determining gain or loss upon sale of the right or of the 
property before or after the decree of distribution. And 
we think that in substance it would not be inconsistent with 
the rules of law governing the descent and distribution of 
real and personal property of decedents to construe the 
words in question to mean the date of death. 

Undoubtedly the basis for the ascertainment of gain or 
loss on the sale of real estate by an heir or devisee is its 
value at the time of decedent’s death. That is “the time of 
such acquisition.” The decree of distribution necessarily is 
Jater than, and has no definite relation to the time when 
the real estate passes. And generally specific bequests are 
handed over to the legatees soon after the death of the 
testator and such property may be and often is sold by them 
prior to the entry of the decree for final distribution. In 
such cases gains or losses are to be calculated under these 
Acts on value at the time of death. No other basis is or 
reasonably could be suggested. 

There is nothing in either of the Acts or in their leg- 
islative history to indicate a purpose to establish two bases— 
(1) value of real estate and specific bequests at time of 
death and (2) value of other property at date of decree. 
The rule that ambiguities in tax laws are to be resolved in 
in favor of taxpayers has no application here because it is 
impossible to determine which basis would impose a greater 
burden. And neither construction is to be preferred on 
the ground that the other would raise serious question as 
to constitutional validity. The generality of the words used 
in both Acts indicates intention that the value at the time 
of death of the decedent was to be taken as the basis in 
all cases. 

The Court also pointed out that various similar 
statutory provisions from 1917 to 1928 had been in- 
terpreted through regulations of the Treasury Depart- 
ment in the same manner as the provision in question 
is construed here; and further, that such a construc- 
tion would not be disturbed except for weighty rea- 
sons, in the case of an ambiguous or doubtful statute. 
The Court’s conclusion was supported also in the fact 
that the statute has been re-enacted from time to time 
without change in meaning in this regard, at times 
when the regulations were in effect construing the 
provision in question. This was thought evidence of 
legislative approval of the departmental construction. 

The case was argued by Messrs. John W. Davis 
and J. Sawyer Fitch for the petitioner and by Solicitor 


General Hughes for respondent. 


Taxation—Correction of Return Made on 
Accrual Basis 

Correction by the Commissioner of inventory items 
which had been overstated, resulting in an understatement 
of income in the return of a taxpayer whose books were 
kept on an accrual basis, does not amount to a rejection 
of the return so that a tax cannot be assessed except on 
the basis of actual receipts and disbursements, inasmuch 
as Par. (d), Sec. 13 of the Act of 1916 permits a return on 
the basis on which the books are kept, unless such basis 
does not clearly reflect income. 


United States v. American Can Co., Adv. Op. 
316; Sup. Ct. Rep., Vol. 50, p. 177. 

The taxpayers here, the American Can Company 
and two of its controlled corporations, had made a 
return to the Collector of Internal Revenue upon the 
basis of which their income and excess profits taxes 
were computed for the year 1917. The return was 
made upon the accrual basis, treating pecuniary obli- 
gations payable to or by the Company as if discharged 
when incurred. The regulations provided that: 

“(1). For the purposes of income and excess-profits 
tax returns, inventories of merchandise, etc., and of securi- 
ties will be subject to the following rules: 

“A. Inventories of supplies, raw materials, work in 
process of production, and unsold merchandise must be 


taken either (a) at cost or (b) at cost or market price, 
whichever is lower, provided that the method adopted must 
be adhered to in subsequent years, unless another be au- 
thorized by the Commissioner of Internal Revenue. 

“C. Gain or loss resulting from the sale or disposi- 
tion of assets inventories as above must be computed as the 
difference between the inventory value and the price or 
value at which sold or disposed of.” 

The Collector found that excessive inventory val- 
uations had been returned indicating a net income 
much too small. Valuations on large quantities of tin 
plate had been marked up from $3.60 to $7.00 per 
box, and the higher cost had been reported. The Col- 
lector thereupon corrected the erroneous entries and 
assessed the taxes on the corrected returns. The tax- 
payers claimed that this constituted a rejection of their 
returns, that consequently no assessment could be made 
against them except upon the basis of receipts and dis- 
bursements, and that the computation should be made 
without regard to inventories. In a suit brought by 
the taxpayers in the District Court for New Jersey to 
recover the additional taxes, the taxpayers had judg- 
ment which the Circuit Court of Appeals affirmed. 

On certiorari this was reversed by the Supreme 


Court in an opinion by Mr. Justice McReyNotps 
He said: 
The claims of respondents rest upon improper con- 


struction of Par. (d), Sec. 13, Act of Sept. 8, 1916. This 
provides that “a corporation . keeping accounts upon 
any basis other than that of actual receipts and disburse- 
ments, unless such other basis does not clearly reflect its in- 
come, may, subject to regulations . . . make its return upon 
the basis upon which its accounts are kept, in which case 
the tax shall be computed upon its income as so re- 
turned ; r 

“Basis of keeping accounts” as there used refers to 
the general bookkeeping system followed by the taxpayer 
and not to the accuracy or propriety of mere individual 
items or entries upon the books. And to correct an im- 
proper item in a return—whether the result of mere error 
or designed—cannot properly be said to constitute rejec- 
tion of the basis upon which the return was constructed. 
The statute empowers tax officers to make necessary rules 
and regulations and to take action essential to orderly «n- 
forcement of the obligations imposed. Here, the taxpayers 
kept their accounts on the accrual basis and elected to make 
their returns accordingly. They cannot complain because 
an item therein was changed so as to conform with admit- 
ted facts. If their returns had been made on the basis of 
actual receipts and disbursements certainly they would have 
been subject to correction for errors without changing the 
basis; and the same thing is true of returns framed upon 
an accrual basis. 


The case was argued by Solicitor General Hughes 
for the petitioner, and by Mr. Graham Sumner for the 
respondents. 


Taxation—Federal Income Tax—Damages for 
Breach of Contract—When Deductible as Loss 


A judgment for breach of a long-term contract is not 
deductible in the year in which the breach occurs when 
the taxpayer denied liability and contested the claim, the 
amount of which was wholly unpredictable, where the 
books were kept on an accrual basis, and where the tax- 
payer set up a reserve to cover the damages estimated to 
result during the year in which the breach occurred. 


Lucas v. American Code Co., Adv. Op. 296; Sup. 

Rep., Vol. 50, p. 202. 

In this opinion the Court considered the deducti- 
bility from gross income of a loss asserted by the 
taxpayer to be deductible for the year 1919. The item 
in question grew out of a claim against the taxpayer 
for breach of contract. The taxpayer had employed 
one Farquhar as sales manager for eighteen years from 
January 3, 1919, with compensation on a commission 
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sis. It discharged him in May, 1919, allegedly for 
use. He brought suit for damages in July, 1919, 
1 recovered judgment in 1922 in the sum of $21,- 
19.19. The taxpayer asked permission in October, 
119, to deduct an amount equal to the commissions 
- 1919 computed on the contract basis. Permission 
1s refused and the company then set up on its books 
reserve of $14,764.79 equal to the commissions, in- 
easing the reserve to $32,994.09 in 1920. 
The taxpayer’s books were kept on an accrual 
sis. It argued that since the breach of contract 
c<curred in 1919 all the facts giving rise to the lia- 
ility were fixed in that year; that the loss, therefore, 
ccurred in that year; that it is immaterial that the 
nount thereof was not determined or paid until later. 
The Board of Tax Appeals sustained the Com- 
issioner’s rejection of the claim, but the Court of 
.ppeals reversed this. On certiorari the Supreme 
ourt reversed the judgment in an opinion by Mr. 


USTICE BrANpbers. After stating the facts he said: 
Generally speaking, the income-tax law is concerned 
only with realized losses, as with realized gains. . . Ex- 
ception is made, however, in the case of losses which are so 
reasonably certain in fact and ascertainable in amount as 
to justify their deduction, in certain circumstances, before 


they are absolutely realized. As respects losses occasioned 
by taxp2yer’s breach of contract, no definite legal test is 
provided by the statute for the determination of the year 
in which the loss is to be deducted. The general require- 
ment that losses be deducted in the year in which they 
are sustained calls for a practical, not a legal, test. And 
the direction that net income be computed according to the 
method of accounting regularly employed by the taxpayer 
is expressly limited to cases where the Commissioner be- 
lieves that the accounts clearly reflect the net income. Much 
latitude for discretion is thus given to the administrative 
board charged with the duty of enforcing the Act. Its 
interpretation of the statute and the practice adopted by 
it should not be interfered with unless clearly unlawful. 

Article III of Regulations No. 45, interpreting the pro- 
visions as to deductions for losses, states: “Any amount 
paid pursuant to a judgment or otherwise on account of 
damages for personal injuries, patent infringement or other- 
wise, is deductible from gross income when the claim is 
put in judgment or paid. . .” The Board of Tax Appeals 
has held, in a series of well reasoned opinions, that a loss 
occasioned by the taxpayer’s breach of contract is not de- 
ductible in the year of the breach, except under the special 
circumstances where, within the tax year, there is a definite 
admission of liability, negotiations for settlement are begun 
and a reasonable estimate of the amount of the loss is 
accrued on the books. 

Consideration was then given to the fact that the 
books were kept on an accrual basis, which normally 
would permit deduction of a loss accruing in one year 
and paid in u later year. But a distinction was taken 
where the anticipated loss is unpredictable as here. 


In the case at bar, the contract had nearly eighteen 
more years to run, at the time of its breach. Liability for 
the breach was denied and strenuously contested, the litiga- 
tion being carried to the highest court of the State. The 
amount of the damages, if any, was wholly unpredictable. 
While the facts determining liability had occurred in the 
year of the breach, the amount to be recovered, if there 
was legal liability, depended in large part on the course of 
future events. Farquhar was under a duty to mitigate dam- 
ages. He might have procured new employment which 
would have reduced his recovery to a nominal amount. 
Or, recovery might have been reduced or defeated by his 
death. 

Moreover, the taxpayer here did not accrue on 
its books in 1919 the estimated amount of the liability, 
but instead set up a reserve-bearing no relation to it. 
As to this the Court said: 

The prudent business man often sets up reserves to 

cover contingent liabilities. But they are not allowable as 


deductions. The reserve set up by the Company was of 
that character. It cannot be said that the loss actually 





paid by the Company in 1923 was, as a matter of law or 
Of undeniable fact, sustained in 1919. 
The case was argued by Solicitor General Hughes 
for the petitioner and by Mr. Clark M. Hebner for 
the respondent. 


Taxation—Income Tax—Gain from Sale of Gift 
Prior to Statute 


The Revenue Act of 1921, taxing as income the gain 
received by a donee of property acquired by gift where both 
gift and sale of the property were consummated prior to 
the enactment of the statute is valid under the Fifth 
Amendment. 


Cooper v. United States, Adv. Op. 314; Sup. Ct. 
Rep., Vol. 50, p. 164. 


In this opinion, delivered by Mr. Justice Mc- 
REYNOLDS, was considered the taxability of income in 
the form of gain derived from the sale of property 
which the taxpayer had received by gift and sold prior 
to the enactment of the applicable statute. The tax- 
payer made an income tax return for the calendar year 
1921. In it she included a gain of $36,670.00 received 
from the sale of property acquired after February 28, 
took place November 7, 1921; the shares were acquired 
by the taxpayer by gift November 1, 1921, having been 
acquired by the donor in 1918. The act was passed 
November 23, 1921, effective January 1, 1921. When 
acquired by the donor the stocks cost $113.50 per share. 
When sold the shares brought $210.00 each, being also 
their market value when acquired by the taxpayer. 

The statute provides that in computing the gain 
from the sale of property acquired after February 28, 
1913, by gift after December 31, 1920, the basis shall 
be the same as it would have in the hands of the 
donor or last preceding owner who had not acquired 
it by gift. Judgment went against the taxpayer in the 
Court of Claims, and on certiorari its judgment was 
affirmed in the Supreme Court. 

The taxpayer contended first that the statute 
should not be construed as applicable to transactions 
fully completed before enactment of the statute, and 
second that if construed to apply where both gift and 
sale preceded such enactment the provision is arbitrary 
and invalid under the Fifth Amendment. Rejecting 
both contentions the Court said: 

To support the first point Shwab v. Doyle, 258 U. S. 

529, is cited; for the second Nichols vy. Coolidge, 274 
U. S. 531; Blodgett v. Holden, 275 U. S, 142; Untermyer 
v. Anderson, 276 U. S. 440, are relied upon. 

We think the purpose of Congress to apply the provi- 
sions of Sec. 202 (a) (2) to the transaction here involved 
is clear. Shwab v. Doyle grew out of the Revenue Act of 
Sept. 8, 1916. There, after considering the relevant cir- 
cumstances, we declared there was no intention to give 
retroactive effect to the enactment. Here, the contrary 
design is not doubtful. 

The power of Congress to tax as part of a donee’s 
income the difference between what the gift cost the donor 
and the price received therefor when sold by the donee 
was affirmed in Taft v. Bowers, 278 U. S. 470, and is not 
now denied. 

That the questioned provision cannot be declared in 
conflict with the Federal Constitution merely because it re- 
quires gains from prior but recent transactions to be treated 
as part of the taxpayer’s gross income has not been open 
to serious doubt since Brushaber v. Union Pacific R. R., 
240 U. S. 1 and Lynch v. Hornby, 247 U. S. 339. 

Nichols v. Coolidge, 274 U. S. 531, held arbitrary and 
capricious a statute which required executors to pay an 
excise ostensibly laid upon the transfer of property by 
death, but reckoned upon its value plus the value of other 
property conveyed by the decedent before the enactment 
in entire good faith and without contemplation of death, 

(Continued on page 334) 
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By Epwin G. BAETJER 


Member of the 


ANY of you have heard tonight for the first 
M time of this departure in the study of the 
law, the type of study that the Hopkins 
Institute .is to undertake, and for which Dean 
Pound has so long been the sponsor. Unless you 
all knew more about it than I, unless your attention 
has been attracted to it more thoroughly than mine, 
so that your knowledge was more than a knowledge 
that such ventures were under consideration, and 
their general reasons, you probably do not fully 
appreciate the reasons which originally caused 
Dean Pound and others to suggest this type of in- 
stitute, and to suggest this change in the method of 
legal study. Now, it is my purpose to try to out- 
line to you, not perhaps what were Dean Pound's 
reasons, but the reasons which have persuaded so 
many people as to the necessity for an institute, 
such as the one that the Hopkins proposes to found. 
The administration of justice in the United 
States may well be called the American paradox. 
This country may claim leadership in many fields 
of activity, medicine, engineering, the technical 
arts and business administration—but the mainte- 
nance of public order and the administration 
of justice is a ground for real discouragement. The 
prevention and punishment of crime at least in 
-many of the large cities almost justifies the criti- 
cism of failure in this governmental function. For 
given units of population, we commit eight times as 
many murders as Great Britain, five times as many 
as France; insurance and credit frauds, embezzle- 
ment, dishonesty are incomparably greater here. 
Our percentage of convictions is, in many cities, 
humiliating, and still our prisons are overcrowded. 
Civil litigation presents even greater problems. 
Nebraska, with one million inhabitants, has more 
judges than England, with thirty times her popula- 
tion. Notwithstanding the greater judicial organ- 
ization, justice is slower in Nebraska and less satis- 
factory in result. Statutes and judicial decisions 
have increased to an extent hardly believable and 
to an aggregate volume that is positively unknow- 
able. Lincoln’s Lyceum address made an earnest 
plea to his fellow citizens, “Never to violate in the 
least particular, the laws of the country nor to tol- 
erate the violation by others.” Five years ago an 
examination of the body of State and Federal laws 
coming out each year, as disclosed by the publica- 
*This is an address by Mr. Edwin G. Baetjer, member of the 
Baltimore Bar and a trustee of The Johns Hopkins University, an- 
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tions in the Library of Congress, showed that there 
was an average of twelve thousand state and fed- 
eral statutes enacted annually. The statutes of 
Mr. Lincoln’s state alone contained fifteen thousand 
sections. The amount of legislation has made 
knowledge, such as Mr. Lincoln contemplated, 
nearly impossible; it has not promoted observance, 
rather, it has impaired the respect for the law. 

Judicial decisions, or judge-made law, have 
formed in the past, and still form, the more impor- 
tant body of our law. These have long since passed 
the capacity of bench and bar, at all events, for 
usual type of study, so that restatement or attempted 
codification has become imperative, and resort is had 
in the meantime to various forms of digest or ex- 
panded indices. The same count in the Library of 
Congress showed the annual number of judicial 
decisions to exceed thirteen thousand appellate 
cases. One hundred and thirty volumes of such re- 
ports appear annually. These include only de- 
cisions of appellate tribunals dealing in nearly all 
cases with rules of law, not with the facts of par- 
ticular controversy. The digest summarizes more 
than one million cases to which now more than 
twenty thousand are added annually. These etate- 
ments show a demand for improvement that will 
not be denied. These statements and other state- 
ments made in similar current discussions neces- 
sarily challenge attention. They do not present, 
however, either a complete picture or even a fair 
summary of the administration of justice, and 
stated without explanation are likely to mislead. 

The primary purpose of law is not to determine 
controversies, but to prescribe the rules of con- 
duct which so nearly accord with the community’s 
needs and prevailing views of politics and morality, 
the community’s intuitive sense of justice, that 
they are willingly and readily complied with. The 
purpose is to prevent rather than settle contro- 
versies. 

In this function, the law is successful in the 
sense that only the smallest fraction of our daily 
transactions lead to serious differences. Many indi- 
viduals and business organizations conduct active 
operations for years without litigation. While law 
has been defined by highly competent authority as 
a prophecy of the judicial decision on a given state 
of facts—and nothing more pretentious—our ex- 
perience shows that the rules are sufficiently cer- 
tain and capable of being known to make counsel’s 
opinion in nearly all cases a reasonably safe guide, 
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d we know, also, that most cases are properly 


cided, not merely as a question of technique but 
justice. Nevertheless, no less an authority than 
committee of the most distinguished lawyers, 
se Chairman was Mr. Elihu Root, a few years 


nditions as follows: 

“The opiniot it the law is unnecessarily uncertain and 
plex, that many of its rules do not work well in practice, 
‘that its administration often results not in justice, but 
njustice, is general among all classes, and among persons 
yolitical and social opinion. 


» described « 


widely divergent 


t is unnecessary to emphasize here the danger from this 
eral dissatisfactio1 It breeds disrespect for law, and dis- 
nect is the cornerstone of revolution.” 

Even though we are unwilling to accept a 


itement from a so justly respected source without 
qualifications we attach to any statement in- 
ended to attract attention, still our own knowledge, 
own experience, compels the conclusion that 
ere is both need and demand for improvement too 
ibstantial and urgent to be denied. Our present 
sition esent dissatisfaction are due to the 
pidity and ortance of the changes in our eco- 
mic and social structure; we are living in a world 
that has quickly become utterly different from the 
ld as it existed before. 

A very sl consideration of what might be 
illed the historical background of our present 
project for improvement is essen- 
standing. The law does not, as 
consist of inflexible and unchang- 
enforced by judicial decision. 
aw has correctly defined as the em- 
bodiment of experience—as a growth, a series of 
human conduct constantly chang- 
1g to meet the altered conditions 
f the life they govern. 

Judicial decisions have never been controlled 
by precedent alone, without consideration of their 
effect. Whether a rule works well or answers a 
new need or is expedient for the community has 
important, though not always a 
factor of judicial decision. 
1aps forgotten that the entire law 
branch of law which most inti- 

daily business activities, is sub- 
lge-made law and that until nearly 
sixteenth century, 1590, the modern 
contract based on consideration of quid pro quo 
was not even recognized. The many hundred pages 
of the modern text book on contract is a compila- 
tion and collection of the rules developed from this 
first recognition of the contract itself and developed 
by judicial decision to meet the needs of the in- 
reasing commercial life. The whole of contract 
may, therefore, be said to have been created by the 
judiciary to meet new and changing needs. 

Our distinguished guest at a recent address 
before the American Bar Association has called at- 
tention to the exceptional service of the judiciary 
n adapting the common law of England to our own 
liffering conditions. At the time of our separation 
much of the political philosophy of England was 
the reverse of our own. Her privileges of class 
vere in import respects still real; our own gov- 
rnment was based on an aggressive assertion of 
equality net nd was a settled and developed 
‘ountry ; ours, save for a fringe of settlement, was 
a wilderness. Our development, up to about 1870, 
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trial nation. So complete was the change in our 
interests and activities that a survey of litigation 
by an examination of reported cases at thirty-year 
intervals showed that rules and types of contro- 
versy which absorbed the attention of the Court at 
one period were almost wholly displaced by new 
rules and new disputes at another. Yet the adjust- 
ment and adaptation by about the time of the 
Civil War was complete. This is the Classic 
Period of our law. 

The basis for adjustment of old rules to new 
conditions, for the creation of entire bodies of law 
by judicial legislation, was the experience of the 
judge—his) acquaintance with the needs of the com- 
munity, his knowledge of how the rule actually 
worked—all derived from his constant and intimate 
contact with the simpler conditions under which 
he lived. The experience, however, was always 
supplemented by such further knowledge as the 
then advance in arts and sciences made available. 
How early and how deeply this appearance of 
change in development was imbedded in our law, 
I can better state by quotation: 

“Logic, political economy, though not so referred to in 
exact terms, are all found in the law reports—for the sparks 
of all sciences are found in the ashes of the law.” 

The significance of the quotation is not found 
in its text but its date. This was not written with 
respect to the Hopkins Law Institute. It is a quo- 
tation from Sir Henry Finch, a contemporary of 
Lord Coke, and was made about the latter part of 
the 16th century. The law reports reflecting the 
influences of the sciences referred to by him include 
the year books which few of us can read, none with 
great ease. 

Much that has been said about judicial applies 
to legislative change and until recently legislation 
supplied the smaller body of our law, and does 
perhaps so still. But legislative like judicial change 
was based upon the experience of the legislator, 
generally much more limited than that of the judge. 

The progress of adjustment has always been 
irregular and at an uneven rate, perhaps always 
tardy, and the complaint is as old as legal litera- 
ture, but this gradual process has given us the body 
of the law. Our present problems are therefore 
new only in their vastly increased importance and 
the imperative character of the demand for change. 
The need for a different study in law, for research 
and for an institute like the University proposes, 
is found in the nearly fundamental and rapid social 
and economic changes of the past century which 
have not only outstripped the slower processes of 
law but made these processes inadequate. No pre- 
ceding period has seen change and development so 


rapid. A recent thoughtful analysis thus states the 
situation : 
“We are living in a world utterly different from any 


world that has existed before. Modern science has suddenly 
compressed the planet we occupy—jamming together into a 
single community widely diversified peoples and civilizations. 
All this has happened in a hundred years, happened so quickly 
in fact that it finds us unprepared to meet the exigencies that 
have arisen. This is a challenge that we face in our genera- 
tion. It involves an analysis and reconsideration of the worth 
and utility of many of our institutions and practices.” 

From long before the time of Alexander to 
Napoleon the most rapid means of transport was 
the horse. The century from Napoleon to Foch 
saw the introduction of the steam engine, the elec- 
tric motor, the auto, and the aeroplane. A letter 


from Rome to Paris required scarcely less time for 
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transmittal in the time of Napoleon than in the 
days of Caesar. Communication between human 
beings other than by the written word was for 
centuries limited to the carrying power of the hu- 
man voice, The telegraph, telephone, and radio, 
are inventions of less than a century. The waste 
of the Antarctic and the civilized world are now in 
closer and quicker communication than the oppo- 
site ends of a village street a century ago. Trans- 
portation and improved communication have 
shrunk our world. Science has harnessed the 
powers of nature to our use and revolutionized 
man’s social and economic life. Less than a cen- 
tury ago vocations were largely agricultural and 
simple fabrication. The unit of production was one 
individual with a few apprentices; the energy was 
their own. Today men work in large masses with 
highly specialized functions and their power multi- 
lied by the application of scientific discoveries and 
inventions. An entire industrial city such as Gary 
contains almost as many skilled artisans as supplied 
the needs of small nations a century ago and the 
major interest in the life of its people is governed 
substantially by a single employment contract. 

An equal change has come in our communal 
life. Men are now crowded in cities. Many of our 
cities have a population equal to the total popula- 
tion of nations which have taken not unimportant 
parts in world affairs in the past. 

The increase in intelligence and education and 
material wellbeing has made insistent the demand 
for the better administration of justice by large 
classes until recently inarticulate. These rapid so- 
cial and economic changes have, as stated, out- 
stripped the slower processes of the law and made 
our older processes inadequate. Experience alone 
is no longer a safe guide for law development. The 
same advance, however, has increased the body of 
our knowledge to supply the inadequacy and de- 
ficiency. 

1. The number and great variety of our activ- 
ities make adequate knowledge of our requirements 
either by judge or legislator quite impossible. They 
forbid the intimate and close contact with all forms 
of activity which formerly qualified both judge and 
legislator for the task of legislation. 

2. The changes are too serious, too nearly 
fundamental to be provided for without mature con- 
sideration and study. 

3. And finally, the pressure of current work 
on both judge and legislator has left them less time 
for the greater and more difficult task. It has de- 
nied the time when constructive work was most 
important. As cases must be decided and demand 
for change must be met, it is inevitable that 
precedent has and will continue to exercise a 
greater influence and that the law is likely to tend 
to rigidity at a time when adjustment and change 
are most imperative. 

The appreciation of the need for research and 
different study is shown by the number of such 
current projects. Judicial councils in various 
states, permanent crime commissions for study of 
criminal conditions, committees of national bar as- 
sociations, notably the restatement of the common 
law by the American Law Institute, represent the 
more important of these undertakings. Excellent 
as are all these efforts and the result already accom- 
plished, the projects have primarily for their ob- 
jects a better statement of the various branches of 


the law—a restatement of the law as it is. Thei: 
approach to the subject is traditional both i: 
method and thought. Their purpose and the extent 
of the task leave no alternative. 

What the law ought to be based on, the condi 
tions and situations to which its rules apply requir: 
a different study and it is a study of this characte: 
to which the work of the Institute is devoted. 

The new Institute approaches the task in the 
spirit of scientific inquiry which has distinguished 
the University’s work since its foundation. Its 
function is research. We usually associate research 
with the more exact science: chemistry, physics, 
biology, and when more generally applied, with 
medicine. 

There has been much discussion of the possible 
analogy between research as applied to the law and 
to medicine. Perhaps the closeness of the analogy 
has been overstated and any opinion of my own is 
expressed with the consciousness of the limita- 
tions on my competence. The assertion of com 
plete analogy and the denial of all analogy are, | 
think, nearly equally mistaken. Fundamentally, al! 
modern research is based upon observation of ac- 
tual facts and conditions by competent trained 
investigators and deduction from these observations 
made in the light of the accumulated knowledge of 
the time. 

The methods of the medical and legal scientist 
differ. The legal scientist cannot change and vary 
the facts and conditions he is observing at his 
own will by controlled experiment. Nor can he 
check the correctness of his deduction by the scien- 
tific method of trial and error. Both are forbidden 
save in exceptional cases. 

The conditions dealt with in research in law 
or social sciences are more difficult and complex. 
The maladjustments of the body politic are ex- 
posed in great numbers by our normal activities. 
While the legal scientist cannot vary his observed 
conditions at will our daily life supplies him with 
vast numbers of constantly but naturally varying 
conditions for his study. If I may be permitted to 
borrow an expression from medicine, he has an 
abundance of clinical material. 

It is also true that the final objectives of the 
studies are different in character. The physical 
scientist seeks the unchanging and unchangeable 
fact or the immutable rule (if modern science still 
permits the use of such terms.) When discovered 
or established, these rules need no sanction of au- 
thority. Their correctness alone, quickly tested, 
secures universal acceptance. The legal scientist 
finally seeks a rule which answers the public needs 
or one which is just. Correctness, however, does 
not insure acceptance. As a rule of law it requires 
the mandate of authority, adoption by a judge or 
legislature. Whether or not it is just must be a 
question of judgment or opinion. But the Institute 
does not seek and can never establish any rule of 
law authoritatively—it has not the function of law- 
giver. It can establish the facts and can apply the 
supporting information and this is the primary and 
real objective. It can always influence and in some 
cases even measurably compel the sanction of the 
required authority. 

Whatever may be the character of future re- 
search in law, there is a singularly close resem- 
blance between current legal studies or research 
and similar medical studies prior to the adoption 
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modern methods. There has, of course, always 
een medical research—the investigation of practi- 
ners specially directed to certain diseases, re- 
rts or histories of special cases published in 
edical magazines, text-books by practitioners 
| teachers, the work of committees of various 
,edical associations, are described as representing 
research of the earlier days. If we substitute the 
ord “law” for “medicine,” the statement would 


asonably represent the current study or research 


rojects in the law. A list compiled by the faculty 

the University shows more than six hundred 
irrent studies in the law. These similarly include 
he publications or articles on controverted ques- 
ms in the law journals, text-books by practitioners 
nd teachers, the more serious work of committees 
f the American Bar Association, as well as local 
ir associations, Federal and State Commissions 
ind the notable work of the American Law Insti- 
ite, 

The earlier medical studies and the current 

gal studies had, as a whole, one characteristic— 
they represent somewhat haphazard but at all 
vents the hurried study of men busily engaged in 
ractice. They frequently relate to questions re- 
ently presented in their actual practice. With 
the exception of the work of the American Law 
[Institute and the Federal Commission on Enforce- 
ment, none represents well-organized study proj- 
ects by men devoting their entire time to the task 
r in most cases, the work of men specially qualified 
for the task. 

We frequently think of research in terms of 
epoch-making discoveries. Such discoveries are 
hardly, but fundamental changes may well be, 
within the accomplishment of legal research. 
Such view mistakes or overlooks much of the func- 
tion of research. A better view is contained in Mr. 
Hoover’s recent statement at the ceremonies in 
honor of Mr. Edison and with respect to invention. 
Adapted and changed to the social sciences, it 
would be as follows: 

“Discovery and its practical application are products of 
long and arduous research. Discovery or invention do not 
spring full-grown from the brains of men. The labor of a 
host of men, long and patient investigation, build up the 
structure of knowledge, stone by stone, particle by particle. 
This adding of fact to fact some day results in a great ad- 
vancement, illuminating hypothesis, or a great generalization of 
inestimable value.” 

What I have said indicates the field or areas 
for research. The choice of immediate subjects 
must be made with care and foresight. We can, 
however, more definitely outline the subjects and 
state the initial program and work in progress. The 
entire body of the criminal law it seems conceded, 
needs complete re-examination. Mr. Justice Taft 
has described the criminal law and its administra- 
tion in most jurisdictions in this country, though 
not in all, as little better than discreditable. Mr. 
Justice Holmes has expressed the doubt whether 
the criminal law as a whole as at present drawn 
accomplishes much good. Judicial administration 
and procedure have been more frequently subjected 
to criticism than even the substantive rules of law. 
This is a broad field and within it lie the subjects 


of much criticism: 


The great volume of certain classes of litiga- 
tion, including many without justification. 

The procedure in jury trials and the absence 
of control and the right of direction of the judge 





over the proceedings. Part of the procedure in 
jury trials is perhaps tolerated because many of the 
established rules are too harsh for rigorous en- 
forcement. We maintain, as in tort cases, unjust 
or improper rules and maintain also the imperfect 
procedure of jury trials to defeat them. 

The total inadequacy of jury trials for extended 
and complex controversies. 

The transfer of the judicial function to many 
administrative bodies and bureaus not qualified by 
training or experience and without the safeguard 
found necessary in all judicial proceedings. 

The resort to tribunals of organized trade 
bodies to the exclusion of the court. 

The delay and waste of time in trial. The 
loss in time in establishing really uncontroverted 
facts and the absence of efficient method to better 
define the issues and limit the real controversy. 

The want of executive control and responsi- 
bility of the judges for the prompt administration 
of justice. 

Legislation has become of increasing impor- 
tance, its problems of greater difficulty. The whole 
problem of legislation requires thorough and ma- 
ture consideration of underlying principles con- 
cerning the nature and limitations of the law-mak- 
ing power, what kind of exercise of the power is 
given and what kind of exercise is excluded by the 
nature of the power itself. 

What limitations on liberty justify themselves 
as necessary for its preservation. What limitations 
on the other hand prove, upon thorough inquiry, a 
mere survival of the assumed right to compel con- 
formity to superior opinion. 

Our various state legislatures have been de- 
scribed as laboratories for experimental legislation. 
But if so regarded, they are badly organized and 
worse equipped for the task. The short ses- 
sion, preoccupation with local questions, political 
manoeuvering, the want of training and experience 
of the members of the body, make them at least 
dangerous experimental laboratories. They need, 
even more than the judges, studies and information 
such as the Institute proposes to supply to protect 
us from mischievous, even dangerous, attempts to 
meet imperfect situations with worse remedies. 

An important subject pressing for study and 
inquiry is the relation of workmen’s compensation 
legislation to the law of tort as applied to the mas- 
ter and servant. 

The faculty of the Institute is now engaged in 
studies in judicial procedure and administration. 
At the invitation of the Judicial Council of Ohio, it 
has undertaken the study of the Ohio system. This 
begins with the examination of the records of many 
thousand cases and will, for the first time, classify 
and give accurate information as to the number of 
cases of each character, the history of each action, 
that is, of each step from the commencement to its 
final conclusion. There is now no system of judicial 
records from which accurate statistical information 
as to suits can be supplied. Many of the existing 
records may be readily adapted. Others are wholly 
insufficient. Such a study is preliminary to real 
study or obtaining of real information about pro- 
cedure. 

Somewhat similar work has been undertaken 
with the co-operation of the leading members of the 
judiciary and the Bar Associations of New York, 































































Pe RAAT RI 


316 


AMERICAN BAR ASSOCIATION JOURNAL 





and includes a life history of many thousand cases. 

This meeting, as stated, is not for the purpose 
of direct or indirect solicitation. Its real purpose 
is to undertake to acquaint you with the needs and 
aims of an institution like the Institute of Law. I 
am confining my statements to a short statement 
of our needs and progress. 

Four million dollars is needed. This.will give 
an income of $200,000 a year. This amount will 
provide the necessary assurance of stability essen- 
tial to obtain the competent service required. It 
is expected to increase this amount as the work 
of the Institute expands and its proven usefulness 
may justify. It is part of our plan to supplement 
this with annual contributions made either gen- 
erally to promote the objects of the Institute, or 
to carry on specific research projects. It is expected 
that some of the original or additional contribu- 
tions will take the form of endowment of chairs 
or professorships like the Dane endowment of 
Harvard. 

I had intended to make no reference to con- 
tribution either to be received or those already re- 
ceived, but I received as I entered the hall a sub- 
scription, which was such a pleasant surprise, that 
I have altered my purpose. It is addressed to me 
as Chairman of the Committee of the Institute: 
“Dear Sir: 

“In evidence of my firm conviction that the movement now 
fostered by the Institute of Law at The Johns Hopkins Uni- 
versity will prove over the years the most fruitful of any with 
which I am familiar in the interest and for the progress of 
this country, and its people, I am sending you the following 
pledge : propose to give to the Johns Hopkins University 
for the Institute of Law the total sum of $200,000. It is my 
purpose to give this free of all conditions as to its application 
and use. I am confident that the judgment of the Trustees, based 
on information available at any time, will produce, over the 
years, better results than conditional gifts based on any one’s 
forecast of the future. Except for commitments promised in 
other directions, I would now give more and hope to increase 
this amount later. If the gift is to be announced, it must be 
announced as coming from an anonymous donor. You and 
others who will be able to identify the donor will, I am sure, 
respect my very earnest wish that the name of the donor shall 
not be given publication.” 

Having gone this far, 1 might add that we have 
received from an anonymous donor a fund of about 
$450,000 for the erection of a building; from an- 
other Baltimorean $50,000; and that the Institute 
has been selected by ex-President Coolidge, ex-Gov- 
ernor Smith, and Mr, Julius Rosenwald as one of 
the beneficiaries of the estate of Mr. Hubert, and it 
is hoped this will yield approximately $150,000. 
That concludes my reference to the finances of the 
Institute. 

May I conclude with a summary of the purpose 
of the institution and its proposed methods. Its 
object will be the scholarly and unhurried study of 
the foundation of the law, its fundamental rules, 
their scope and their limitations as fixed by the 
reasons for their being; the study and criticism of 
judicial decisions, legislation, and any restatement 
or codifications of the law. 

In many cases it will be possible to learn 
whether a rule functions well or ill, by comparison 
with some standard of justice or equity entirely 
capable of being known to all through an appeal 
to every-day experience. 

Mr. Justice Cardozo has said with respect to 
such study that law is the framework of the social 


machine and if a sufficient number of instructed 
free and fertile thinkers set themselves to seek i: 
the light of our modern knowledge the purposes o 
law and by what means those purposes can bx 
attained, an incalculable improvement in human re 
lations might result. Mr. Root has called attentio: 
to the fact that even simple changes may accom 
plish results of highest importance 

There are other cases in which the manner of 
the law’s functioning can be known only through 
recorded observation, the collected facts and figures 
and patient and systematic study. Such study will 
be made without prepossessions. The method will 
not for slight reason depart from the standard set 
by history or logic where the loss would be greate! 
than the gain. Nor will any graven image be mad 
of maxims and precedent. [ven here experience 
must be the greater guide but an experience cor 
rected and supplemented by more exact information 
based on the results of study and research in all 
sciences and the study of actual conditions to which 
the law is intended to be applied. Such study 
should provide invaluable assistance to judges, to 
those engaged in restatement or codification and to 
legislators. They should help to make law a sci- 
ence and give us a philosophy which will mediate 
between stability and progress and supply a prin- 
ciple of growth. This is high endeavor and should 
be a service of distinction. I express the confidence 
that the history of the university gives a reasonable 
assurance of success. 


Criminal Procedure Code Nears Completion 


(Continued from page 303) 


disinterested, qualified experts to examine the defend- 


ant and testify upon the trial of the cause. Such ex- 
perts may be called by the court and examined by coun- 
sel for both sides, and such proceedings shall not pre- 
clude the prosecution or defense from calling other 
expert witnesses at the trial. The scheme and plan of 
the Code in this regard is to provide scientific methods 
of determining whether or not a defendant is in such 
mental condition that he ought not to be tried, and also, 
in a proper case, to determine whether or not a de- 
fendant was mentally defective at the time of the 
alleged criminal act. A false and sham defense of in- 
sanity should not be used to defeat justice. At the 
same time, the unfortunate defendant who is, in truth 
and in fact, mentally defective, should be protected in 
all of his rights and safeguarded in every way. It is 
believed that a wise, conservative, and just method can 
be adopted, and that the Model Code of Criminal Pro- 
cedure provides such a system and that this portion of 
the Code might readily be adopted by any state as a 
part of its Code of Criminal Procedure. 

In the matter of appeals the Model Code provides 
for a simplicity and directness quite in contrast to that 
now in operation in many of the states. 

It would unduly extend this article to attempt a 
detailed discussion of the manner in which each subject 
is treated in the Model Code. On the whole, it is of 
great value in suggesting improved methods in criminal 
procedure, which, if adopted, will greatly facilitate the 
proper administration of the criminal law. 
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THE FEDERAL SUPREME COURT AND INDUSTRIAL 


DEVELOPMENT 


Certain Generalizations Revealing Implicit Industrial Philosophy of the Supreme Court Which 
Must Be Reckoned With—Equality of Treatment in Industrial Issues—Keeping the 
Channels of Interstate Trade Open—Guaranteeing Business Against Unreason- 
able Exactions—Making Legislative Standards of Business Conduct 
Predicable, etc.* 





By E. F. ALBERTSworRTH 


HERE is a vital relationship between our na- 
tional industrial development and the decisions 
of the Supreme Court of the United States. This 


true because this tribunal sits, as it were, at the 
rossroads of the highways of the national indus- 


ial life, and der certain limitations, may further 


obstruct legislation relating to industry coming 
gehtfully under its scrutiny, and by this process 
ransmute judicial viewpoint into constitutional 
iw. During recent years the Court has become 
more and more concerned with the issues arising 
ut of industrial problems, so that it is not exag- 
gerated to s that it has changed from an ex- 
lusively judicial court to one, in large part, con- 


cerned with industrial issues. A volume might be 


vritten on the subject of the relationship between 
the Court’s decisions on industrial problems and 
the subsequent industrial development of the coun- 
try, for the decisions are not only numerous, but in 
many instances highly controversial, with quite 
opinion in the Court itself. View- 
ng ‘trospectively, however, it is be- 
lieved that certain generalizations or observations 
in be made relating to the problem, based on 
actual working out of the decisions themselves, 
that will meet more or less unanimity of opinion. 
tions may be termed the implicit 
industrial philosophy of the Federal Supreme Court, 
ind must be reckoned with by those who would 
issues which may give rise to their 


ften division of 
ing the matter 


These general 


solve industrial 
ipplication 
Limitations on the Court 


In discussing this subject, it must be care- 
fully borne in mind that the Court came, and still 
comes, to the solution of the issues involved in in- 
lustrial cases and controversies considerably handi- 
apped. The first difficulty is that it is not in 


personnel primarily an industrial court, but rather 
. law court; a body whose members are of varying 
legrees of eminence as lawyers and judges, and not 
industrial leaders or industrial statesmen. This 
servation it wise detracts from their high abil- 
ity. But the incumbents of this high judicial office 
ire trained primarily in abstract legal reasoning, 
both as lawyers and as judges, and are, therefore, 
probably fulfilling the purpose for which the Court 


was founded. They are not, however, essentially 


} 
ri 


y 
~ 
“1 


business leaders, nor are they taken from that pro- 
fession in life when appointed to judicial office. On 
the other hand, this is not to say that they are un- 
informed of industrial phenomena or the streams of 


i 


* Restatement iresses before various Bar Associations 1929-30. 


thought which dominate present-day industrial 
expansion and economic policies; in fact, as will 
be seen, there are “windows” in the structure of the 
Supreme Court which let in much light, as well as 
atmosphere, relating to the era with which the 
Court must concern itself. 

On the other hand, it must be said that the 
Court has usually contained a number of judicial 
statesmen of the chighest*type—men like Marshall, 
White, and Taft—who have approached the prob- 
lems before the Court, not from the standpoint 
primarily of conceptual or metaphysical reasoning, 
but from that of the necessities of practical govern- 
ment or national expediency, or of sound business 
practice. There are many instances where purely 
analytical reasoning could not successfully cope 
with the problems presented by a far-flung, expand- 
ing industrial nation. Perhaps it may be said by 
some that in interpreting or construing a funda- 
mental document like the Federal Constitution, the 
entire Court must, of necessity, and does, contain 
such statesmen. It is probably true, however, that 
such has not been the case. 

In the second place, the machinery of the 
Court, as distinct from its personnel, can hardly be 
said to be of a kind adaptable to the rendering of 
the best results as to industrial development or 
progress. Being confined to “cases and contro- 
versies” in the judicial sense, it is difficult, prob- 
ably impossible, to obtain the pronouncement of 
the Court on disputed industrial policies other than 
those involved in the issues.* Occasionally, some 
justice has indulged in interesting dicta that have 
been enlightening, even though not authoritative. 
The same may be said of dissenting opinions. 
Furthermore, a federal question or right must be 
involved before the ordinary procedure can be in- 
voked to get a hearing from the Court; and, the 
statute in question being clearly constitutional, the 
Court is compelled to follow it and apply it to the 
given controversy, no matter if the individual 
justices disagree with its wisdom or efficacy. Of 
course, at times the Court professes to be unable 
to separate constitutionality from unsoundness of 
the law, and overthrows the statute. Moreover, the 
Court is confined to the issues before it and can 
not justifiably, consistent with the judicial function 
as it is practiced, step aside from that function and 


1 Cf. Black, “The American Conception of Judicial Control,” 
16 Kentucky Law Journal, 289, 300. 

2. In Adkins v. Children’s Hospital (1923) 261 U. S. 525, 
Sutherland, J., truly says no substantive power to review legislation 
exists in the judiciary, but only as a “concomitant of the power to 
hear and dispose of a case or controversy before the Court.” 
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give a solution to the problem from the standpoint 
of what may be best for sound industrial progress. 
In theory, at least, precedents and case construction 
inexorably bind the Court, so that it is difficult at 
times to give a solution on the merits of a case 
that may be deserving of attention from other im- 
portant angles. Then, too, arguments of counsel 
in a given case may be such as to mislead or con- 
fuse the Court, creating difference of opinion in the 
Court as to the applicability of an admitted prin- 
ciple, or calling for the denial of the principle itself. 
These various handicaps, and probably others not 
on the surface, must be borne in mind when one 
seeks to ascertain the exact rationale for the decision 
of the Court on a given question. Often an erro- 
neous inference may be hastily drawn, which is 
dissipated only on further careful study. It is in- 
deed quite remarkable, and incidentally bespeaks 
the high quality of the Court’s decisions, that so 
many subsequently demonstrated sound effects 
have been drawn by the Court from the vague con- 
tour of the terms “due process” and “equal protec- 
tion” of law, as these have been invoked in indus- 
trial issues.* 

It is believed that certain basic principles in 
the national industrial life for treatment of future 
problems have become established as a result of 
this close connection between the Court’s decisions 
and subsequent events in the industrial phenomena 
of the present. They can be set forth as follows: 


Equality of Treatment in Industrial Issues 


In the first place, the Court has performed a 
commendable act in treating, quite uniformly, with 
impartiality the issues arising out of industrial 
problems, whether raised by labor or by capital. 
In my opinion, the criteria of constitutionality of 
legislation relating to industrial phenomena have 
been the effect which enacted policies would have 
on the public welfare, and not whether labor was 
involved or capital concerned in the cases that have 
raised the problems. Combinations of capital have 
been condemned as in restraint of trade among the 
various States just as freely as have combines of 
laboring men. This truth is frequently overlooked 
by zealous proponents of labor who, in a particular 
decision, have found grievance with the Court’s de- 
cision, and have generalized {therefrom that all 
decisions by the Court concerning labor have been 
prejudiced. For example, the Court has applied 
the Sherman Act to combinations of railways,‘ 
combinations of employers,’ combinations of retail- 
ers,° combinations of wholesalers,’ etc., apparently 
without inquiry as to who the defendants were, or 
in what class of industrial society they were to be 
found. This fearless attitude has been of great 
value in obtaining a reasoned consideration of the 
issues, entirely apart from appeal to passion or 
prejudice. To say that every one of the Court’s de- 
cisions has been infallibly sound, under all the 
circumstances, would be an exaggerated statement. 
The difference of opinion of bench and bar, if such 
there has been, has probably crystallized around 


8. Felix Frankfurter, “Mr. Justice Holmes and the Constitution,” 
41 Harvard Law Review, 121, 128, 124. 

4. “The Sherman Act Applied to Railways,” 36 Harvard Law Re- 
view, 456. 

5. Anderson v. Shipowners’ Assn. of Pac. Coast (1926), 272 
U. S. 359. 

6 F. T. Comm. v 
441; Eastern States. Lumber 


U. S. 600, 
Column & 


7. Amer. 
877; United States v. Brims (1926), 272 


Beech-Nut Packing Co. (1922), 257 U. S. 
Assn. v. United States (1914), 284 


Lumber Co. v. U. S. 


(1921), 257 U. S. 
U. S. 549. 


Tyson vy. 


the construction the Court has placed on those 
vague concepts, already mentioned, of “due proc- 
ess” and “equal protection” of law, where judgment, 
background, and philosophy play a decidedly prom 
inent role, and where, therefore, the personal equa 
tion, or the creative judicial process, has freer pla) 
than where the issues may relate to inherited o: 
historical constitutional formulae. But, testing the 
decisions pragmatically and by subsequent his 
torical events, it can hardly be said that even thos: 
decisions where greatest difference of opinion has 
been found have been at all detrimental to the 
country as a whole in its industrial development; 
in’ fact, they have probably been beneficial. Suwhbse- 
quent legislation has often transpired which has 
completely covered whatever defects the Court 
found to be present in the legislation stricken down 
for repugnancy to the fundamental document. 
Keeping the Channels of Interstate Trade Open 

In an age of increasing restrictions on indi- 
vidual action, resulting also in numerous limita 
tions upon business conduct, the Supreme Court 
has shown commendable foresight and wisdom in 
preventing the obstruction of trade channels by 
selfish interests, or by those who were motivated by 
self-interest instead of concern for the public wel- 
fare. Whether those who became involved in 
charges of obstructing the channels of interstate 
trade were powerful labor interests or those em- 
ploying labor, the Court took the same attitude and 
adopted as the norm of illegality whether or not a 
substantial restraint of, or obstruction upon, inter- 
state trade channels resulted.* Here, also, states- 
manship of a high order was manifested, rather 
than narrow technical, lawyerlike viewpoints. It 
was quite one thing to restrain trade absolutely, 
and a very different matter to jeopardize the public 
interest because of the restrictions placed by law 
upon trade. The Court, in adopting finally, the 
criterion of public welfare and necessities of busi- 
ness, encouraged growth of industry and favored 
combinations for development of the national re- 
sources. In an era of mass production and large- 
scale operations by business, it would seem de- 
cidedly fortunate that the Court coincided through 
its decisions with this dominant characteristic of 
the industrial era. 

Guaranteeing Business Against Unreasonable 
Exactions 

The Court, early in its history, turned its face 
resolutely against State or Federal legislation that 
would seek to exact from, or impose upon, busi- 
nesses affected with a public interest duties in the 
way of price charges that would rob the invested 
capital of a fair return or profit. Alarmists or 
radicals might raise the hue and cry that a given 
utility, where it was also a local monopoly, had too 
good a thing in the way of profits, thus crystallizing 
public opinion through a statute or administrative 
order limiting the charges or increasing the serv- 
ices required of the utility. The Supreme Court, if 
it obtained jurisdiction of the case, gave the requi- 
site calm, impassioned consideration to the con- 
troversy which the cause demanded, and saw to it 
that the utility received a “square deal.”*® Dema- 


_ 8 United Shoe Mach. Co. v. U. S. (1922), 258 U. S. 451; Bed- 
ard Cut Stone Co. v. Journeyman Stone Cutters’ Assn. (1927), 274 
1. S. 37 


9. Leading cases discussed in Williams v. Standard Oil Co. (1929), 
49 Sup. Ct. 115, and by Finkelstein, “From Munn v. Illinois to 
Banton,” 27 Col. Law Rev. 769. 
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yuery and socialistic onslaughts were thus re- 
ilsed. Investors were protected, capital was at- 
icted to the industry, the businesses grew, and 
1e country prospered. It would be entirely beside 
» point to allege that evils exist in the massing 
f capital in utility holding companies, or in invest- 
lent trusts; these problems will be dealt with in 
me either by the legislature or the courts when 
nd if jurisdiction is taken. The real problem is 
vhether or not the power of the State can be used 
) take away from business that fair profit to which 
apital is entitled because of the risks involved, and 
re the Court is emphatic in its judgment in the 
egative. Hence, in a régime of private property 
he necessary safeguards are thrown about it by 
e Supreme Court, thus making for further indus- 


progress. Apropos of the same thought, the 
urt has likewise been jealous to keep open the 
venues of employment, to strike down arbitrary 


<ation of wages, to maintain open competition in the 
or market, thus protecting the workingman in the 
dustrial struggle. The worker is just as much 
ntitled to obtain the highest wage possible that 
e capitalist is in obtaining such a return on his 
apital as to allow him to remain in business and to 
ap a fair profit. These are fundamental policies 
{ progress, and the Supreme Court has recognized 
them and perpetuated them in its decisions. 


Maintaining Traditional Policies Toward Business 
The policy of a large amount of freedom to 


ndividual action has been one of the great out- 
tanding political maxims of the American people 
since the foundation of the Republic. The Ameri- 
an courts, of course, have been saturated with 
these ideas, and numerous decisions attest to this 


truth. Since 1900, in American jurisdictions the 
pendulum has been swinging away from this view- 
point, so far as legislation is concerned, and now it 
is thought by some that the swing away has been 
too extreme. It is unsound to say we have been 
losing our “liberty judicially.” Our liberty is only 
relative after all, dependent on the outworking of 
higher social forces. The emphasis now is upon 
progress, rather than upon innate or natural rights 
f the individual. Thus we have more and more 
restrictions placed upon business, a great deal of it 
indispensable for protection of the public welfare.” 
But this emphasis can become exaggerated, and 


how to maintain a healthy medium between neces- 
ary legislative restriction and indispensable indus- 
trial freedom, is, indeed, a profound problem. The 


Supreme Court has sensed the problem, and, run- 
ing through numerous of its decisions, there is 
ipparent this effort on its part to solve the problem 
f a proper mean between the various extremes. 
Often when the issues are delicately balanced, this 
outlook on the part of either all or a majority of 


the justices will determine the outcome. In a given 
set of litigated circumstances, the Court may quite 
well feel that a policy of greater freedom will more 
effectually further the public interest than the exact 
opposite. Hence, legislation is either upheld or 
verthrown, as the case may be. However, the 


Supreme Court may be relied upon to seek to ac- 
complish the best possible solution of the question, 
from the standpoint of sound reasoning and states- 
manship, rather than from prejudice or appeal to 


10 Denny, “Growth and Development of the Police Power of 
the State,” 20 Michigan Law Review, 173. 








oratory. That the final product will be mediated 
by the particular views of the justices is inevitable ; 
but somewhere there must be finality, and some- 
where the delicate balance will be determined. All 
human institutions function in this manner, differ- 
ing in the varying degrees of latitude they enjoy 
under the law. 


Prohibiting the Tie-up of Industry by Labor 
Conspiracies 

In order for industry to function smoothly and 
accomplish its legitimate ends of production and 
distribution, it is indispensable that the labor mar- 
ket be kept free and open, consistent with the 
reasonable claims of the workingmen to recognition 
of their organizations and their physical and finan- 
cial welfare. Of course, so far as the Supreme 
Court’s decisions have been concerned, only those 
unwarrantable interferences by powerful labor com- 
binations with interstate trade channels have re- 
ceived the Court’s interdiction. Beginning early 
in American industrial development, with the Debs 
Case, the Court took a statesmanlike attitude to- 
ward the whole problem, and held that the coercive 
power of a gigantic labor conspiracy could not be 
given legal sanction where the tie-up of transporta- 
tion facilities throughout the nation resulted. How 
different might have been the subsequent national 
industrial history had the opposite conclusion been 
reached! Since that time the decisions have been 
uniformly consistent in applying this principle to 
numerous variable situations in our national indus- 
trial life, to the sound development of both business 
and labor organizations. Wherever coercive effects 
upon the weifare of the instrumentalities of inter- 
state trade have been found to be present, whether 
by boycotts, conspiracies, refusal to handle ma- 
terials, or even by strikes, the Court has not 
wavered in its determination to keep the avenues 
of interstate trade open.“ However valuable to 
workingmen might be the right freely to quit labor 
in small groups or singly, the Court has uncon- 
sciously felt that to withhold labor in large num- 
bers could carry with it disastrous effects to the 
public welfare, in such areas of industrial life where 
the Federal Government could take jurisdiction. 
Although there has been, as yet, no holding that it 
is unlawful, under federal law, to strike, without 
more, the tendency seems in that direction, only 
where, of course, there is serious detriment to the 
national welfare. On the other hand, the Court 
has been solicitous not to uphold oppressive legis- 
lation prohibiting the simultaneous withholding of 
labor, or withdrawing it, where there has been lack- 
ing this vital element of prejudice to the public 
welfare. The view has seemed to be that the right 
to quit labor is like any other right, namely, relative 
under all the circumstances; and if the public se- 
curity is jeopardized, the right cannot prevail, or 
be recognized as a right. 


Favoring Industrial Co-ordination 


The World War profoundly changed general 
conceptions with reference to the desirability of in- 
dustrial combinations; it was found that to win the 
war, concentration of control was inevitable. This 
outlook would, eventually, have gained currency, 
despite the war, as the seeds of this new develop- 





11. “Involuntary Servitude and Strikes,” 21 Illinois Law Rev. 
727; and “Strikes as Conspiracies Against Interstate Commerce,” 19 
Illinois Law Rev. 3851. 
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ment were already implicit in the reasoning of the 
late Chief Justice White’s numerous opinions re- 
lating to the applicability of the Sherman Anti- 
Trust Law to large-scale businesses. But the 
Great War accentuated the development, and the 
Steel Case, in 1920, brought it anew to the attention 
of the American public.** Economic. necessities 
gradually eroded, more and more, the old land- 
marks so far as federal laws relating to combina- 
tions were concerned. It was found that in order 
for intelligent competition to exist, trade statistics 
must be allowed to be disseminated, provided the 
public interest was not prejudiced. Moreover, chain 
stores sprang up throughout the national life, driv- 
ing out in many cases the local independent busi- 
ness man. Branch banking developed, especially 
in large cities, so that federal laws were modified 
which had prohibited national banks from engaging 
in such undertakings; and the problem is not yet 
solved in this field. Transportation mergers were 
encouraged by law; huge agricultural cooperative 
organizations likewise were favored by statutory 
permission and judicial sanction. Labor organiza- 
tions, as such, were also encouraged, and the in- 
quiry rather became whether or not they did un- 
lawful acts in industrial struggles and how these 
acts affected the public interest. Hence, as a result 
of these various economic changes, the attitude of 
the Supreme Court itself became more liberal, and, 
while monopoly was by no means sanctioned, 
nevertheless a more friendly viewpoint was adopted 
in favor of the principle of industral co-ordination 
in general. Thus, industrial development synchro- 
nized with legal theory into a more perfect har- 
mony, witnessing again to the statesmanship of 
the Supreme Court and to its soundness as a 
tribunal to which public welfare and furtherance 
of national progress were paramount desiderata. 
However devious the course of its early decisions 
in reaching this final development, the great fact 
was that it reached the more liberal viewpoint at a 
time when this could function best for the needs 
of industry and the expansion of the resources of 
the nation. Federal laws and federal Constitution 
were construed on sound business bases. 


Making Legislative Standards of Business Conduct 
Predicable 


From the standpoint of the practical necessities 
of sound government, the legislature, where regu- 
lation of business is necessary, has found it ex- 
pedient to deal in broad outlines, in general stand- 
ards, with numerous practices. To particularize or 
to enter upon details would defeat the object of the 
concededly necessary regulation. Where business 
conduct has come under regulation, therefore, a 
considerable number of complaints have been made 
that the standards laid down have been too vague, 
too indefinite, and too general to be informative 
of the rights and duties of those subject to the 
statutes. Thus business has moved uncertainly 
under such circumstances, and trade has been 
jeopardized. The Court, when appealed to, has 
uniformly taken the position that such vague stand- 
ards of legislative control of business are unconsti- 
tutional and therefore void, unless there can be 
deduced from them, with reasonable certainty and 
exactitude, the guideposts by which conduct can be 


12. Watkins, “The Change in Trust Policy,” 85 Harvard Law 
Rev. 815, 926. 


determined in advance. So regulation of wages, of 
prices, of quality of products, of combinations have 
been stricken down as repugnant to due process of law, 
either under the Fourteenth or Fifth Amendment, as 
the case may be.“* The Court has followed an ad- 
mirable course in thus steering between the Scylla 
of desirable and necessary regulation of alleged 
unlawful business practices—and there are many 
and the Charybdis of well-established principles of 
constitutional freedom of action and due process of 
law. Injustice occurs when the law is uncertain, 
as well as unwise; litigation increases; tie-up of 
business results, and the country in general suffers. 
By permitting invocation of constitutional prin- 
ciples of due process, the Court has transmuted its 
ideas of sound and just princip!es of right and jus- 
tice over into the realm of constitutional theory 
and practice, to the sound results of furthering busi- 
ness progress. No one should be obliged to guess 
at his peril concerning his rights and duties under 
the law, where other means may be employed by 
the State to accomplish its objective by constitu- 
tional means. Safeguarding with zealous care this 
principle, the Supreme Court has again aided in 
the industrial development of our national life 
That much legislation of the type condemned by 
the Court is still in force in American jurisdictions 
cannot be attributed to the fault of the Federal Su- 
preme Court. 


Scrutinizing Unsound Administrative Findings Af- 
fecting Industry 


In certain fields of constitutional government 
there is a large measure of freedom permissible to 
courts to legislate judicially. Relating to business 
conduct where broad standards or principles of law 
are applicable, there is freer play to the creative 
process of the judge, more so than in other fields 
where rigidity and inelasticity of legal doctrine are 
prevalent; although it has been maintained by a 
distinguished legal scholar that legal doctrine never 
compels the court to reach a certain decision or 
conclusion. Thus an inarticulate viewpoint plays 
a role in determining the final decision of the court 
This is illustrated in numerous reviews by the Su 
preme Court of the adjudications of administrative 
tribunals in industrial issues. The vast number 
of these tribunals, both in federal and state govern 
ment, makes for some irresponsible government be- 
cause of lack of integration; hence there is a sound 
public policy in centralizing them, through judicial 
decision by way of judicial review. Although in 
this process of review there is common acceptance 
by the Court of the well-established, orthodox dis- 
tinctions relating to judicial review, namely, that 
questions of fact will be given conclusive weight 
ordinarily, nevertheless that questions of law or 
jurisdiction will not be thus treated, still in cases 
where the Court, on review of the entire record, 
thinks the administrative officials have erred in 
reaching an unsound result for industrial develop- 
ment, the Court will exercise its own independent 
viewpoint what the judgment should be. It is quite 
orthodox to cover up this process by saying that 
there is really a question of law involved, hence 
reviewable, or that insufficient evidence was present 
to justify the determination of the Commission or 
administrative tribunals. Strong dissenting opin- 


13. “Constitutionality of Non-informing Standards,” 22 Illinois 


Law Rev. 757. 
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corroborate what 





3 in the Court itself often only 


already been said on this point. It would ap- 
that on no other theory than this can the 

rgent opinions be explained.” 

This is not to say, however, that there is no 

licability in the established practice of giving 


ibunals wide latitude in disposing 
their jurisdiction; on the contrary, 
public interest in observing the 
juirements of statutes which make certain types 
findings conclusive, and thus having a procedure 
lich makes certainty and sound administra- 
n. But the point being made now is that the 
urt always reserves to itself the final prerogative 
overthrowing administrative findings if these 
not comport with sound policy and if they do 
further industrial development. With the 
imerous types of administrative tribunals in exist- 
e, with consequent lack of co-ordinated responsi- 
ty, the Court has by these methods followed a 
mmendable tice of supervision and control 


ministrative 
cases within 


ere 18 a SOuI 


mmensurate with its duty of furthering the best 
terests of national policy. That the process may 
adroitly covered up, and that this gives us to 
me extent a government of men rather than of 


iws in these instances, are not arguments that the 
followed; governmental 
eamless web, and cannot be con- 
fined into independent compartments. A mixture 
f functions of government seems a necessary con- 
lition in sound industrial development, where con- 
titutional inhil ns are not infringed. 


ractice should not be 


cesses are a 


Harmonizing Féderal and State Conflicts Relative 
to Industrial Regulation 

Under th sovereignty which prevails in 
Federal State such as in America, there are a 
vast number conflicting regulations between 
federal and state governments which vitally affect 
usiness and industry. Industry regarded as a 
function of supplying man’s economic wants knows 
no such arbitrary boundaries as exist between the 
ition and the constituent States; business in the 
United States transcends State lines. But in the 


process of government as it obtains under the Fed- 
eral Constitution and in the forty-eight States, 
there will be innumerable situations where these 
vo sovereignties come into conflict as industry 
xpands and as abuses and misuses of power in 
usiness and in government develop. 

Here is where the high function of the Su- 
reme Court, as a balance wheel, enters the picture. 

adopting the sition that the problem of com- 
merce is a “practical one,”** drawn from the neces- 
sities and practices of sound business, the Court 
took a commendable attitude toward this problem, 
nd struck down innumerable state interferences 


supervision in business matters 
ver or legalistic viewpoint, would 
On the other hand, it also 


nd upheld fe 
vhich, on a nart 
it have been the case. 


in numerous cases safeguarded the “reserved 
powers” of the States, where it felt that too flagrant 


nvasion by the federal government had occurred.** 


[his process of mediating the claims of these two 
14. Shoe Co. v. F. T. C. (1980), 50 Sup. Cr 
and ter Cx v. Bez Avon Borough (1920), 258 

The O’Fall Decision—Its Meaning,” 24 





tes Paper Trade Assn. (1927), 47 Sup. 


1¢ Cushma p nal Police Power S Minn. Law Rev. 












respective sovereignties is always being employed 
by the Court when industrial issues come before it. 

Because of this dual character of government, 
and the unity of business itself, the critic of the 
Court’s opinions must not draw the erroneous in- 
ference that when the Court strikes down or up- 
holds regulation, it is always doing so on principle, 
or because of the merits of the controversy. Often 
the sole question is one of jurisdiction of the federal 
or state government in the premises, and the Court 
may in fact have a quite liberal attitude concerning 
the subject involved, but receive unfounded blame 
as being reactionary in outlook. 


Maintaining Equilibrium of Human Rights With 
Property 

During the nineteenth century in America, 
when industrialism as a phase of civilization was 
beginning to become dominant, the emphasis of 
lawyers, legislators, and judges was upon the im- 
portance of property rights as opposed to human 
rights. This was necessarily the situation when 
industry was expanding, when it was reaching out 
for sources of raw materials and supplies, and for 
markets for its goods; in other words, when the 
quest was to dominate and harness natural en- 
vironment, and when the machine era was upper- 
most in men’s activities and in their thinking. 
Hence, combinations of powerful groups of capital- 
ists grew up in order to obtain capital necessary 
for mass production, in order to bring about 
cheaper prices for products, with a consequent 
wider purchasing power in the public and also 
wider markets.’’ Until this goal was reached, the 
tendency was to keep wages low and working hours 
long. All sorts of social or industrial evils accrued 
in the wake of this powerful industrial movement, 
and one of these was the tendency to ignore the 
claims of the human being, in his conflict with this 
mighty environment of the machine, in seeking a 
livelihood. American thinking in general, but par- 
ticularly in jurisprudence, had not yet emerged 
from the strong individualism in which political 
and judicial thinking had been immersed since the 
founding of the Republic. Moreover, with cheap 
labor and increasing labor-saving devices, human 
life itself tended to become mechanized, with a 
consequent under-valuation of human life. Ex- 
treme movements of varying emphasis such as this 
are to be found all through history; it is the price 
one age pays for progress in the next. The courts 
can no more be blamed for decisions reflecting such 
movements in thought than can other organs in the 
State life. We react naturally to the dominant 
stimuli of our age and environment, and judges 
are merely a part of this web of life. 

Opposed to these tendencies, with the objective 
of making man an end and not a mere means in life, 
there developed powerful unions of laborers who 
sought first by self-help, and later by legislation, 
to remedy many of these wrongly-placed emphases. 
Their object was not to thwart the legitimate ends 
of industry—they were a part of it and desired its 
well-being—but they wanted to humanize indus- 
try. The impersonality of the powerful corporation 
or gigantic unit in a given industry made for ab- 
sence of the old personal relationship between em- 
ployer and employee, bringing in many unfortu- 


17. Ray A. Brown, “Due Process, Police Power, and the Supreme 
Court,” 40 Harvard Law Rev, 943. 
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nately hostile attitudes which the older state of 
things did not create. There was not then present 
in the thinking of industrial leaders what is present 
to a large extent today, namely, the belief that by 
giving more leisure and larger wages to working 
men a greater market for consumption is created 
and thus production is more evenly maintained and 
the general level of prosperity is raised.* In the 
early stages of this movement toward a greater 
emphasis on human rights, the courts in general, 
with the notable exception of the Supreme Court 
of the United States,*® reacted in a hostile fashion 
to these liberal innovations on the older or received 
ideas in the law, brought in from the outside; es- 
pecially where liability without fault was imposed 
in industrial injury schemes or where liberty of 
contract was infringed in limiting working hours 
or fixing minimum wages. The Supreme Court, 
however, was among the first to see the light of 
the new era, or that the pendulum had swung too 
far the opposite direction in favor of property, and 
by a series of outstanding and epoch-making de- 
cisions definitely swung the pendulum in favor of 
a greater symphony of human rights with the 
claims of property. This, I believe, can be said to 
be the general direction that the Court followed, 
with here and there exceptions in its decisions that 
were not in line. Had this forward step not oc- 
curred in its decisions, there would probably have 
resulted a species of industrial servitude, with con- 
sequent restriction of consumption of goods, that 
would have been disastrous both in the further de- 
velopment of industrial expansion and in the rela- 
tionships between employer and employe in the 
United States. But the important feature is that 
the step was definitely taken by the Court, setting 
an example in this respect for other State and fed- 
eral tribunals. 

It is, of course, difficult to please everyone on 
the merits of many of these disputed problems aris- 
ing out of so-called “social legislation,” and conse- 
quently it may be said of the Supreme Court that 
it has not succeeded in all instances in doing so; 
had it done so, it would have been essentially or 
pre-eminently a “government of men and not of 
laws;” and as has been seen, that tribunal is 
hemmed in with constitutional restrictions, be- 
cause of other more vital public interests, so that 
often issues on the merits cannot be decided. A 
particular justice may lean more strongly in favor 
of property emphasis and against human rights, or 
quite conversely,” dependent upon prior legal train- 
ing and antecedent personal experience; but the 
Court as a whole has, during the past two decades 
at least, sought to keep this objective of equilib- 
rium between the two sets of claims before it, to a 
reasonable degree. Considerable unfounded blame 
in not swinging the pendulum still further toward 
human rights has been placed upon the Court by 
leaders of certain minority interests in American 
life, when, as matter of fact, the responsibility 
rested elsewhere, namely, in the legislators who 
had failed to draft a constitutional statute relating 

18. Javits & Wood, “Make Everybody Rich—Industry’s 
Goal,” ch. 6 


19. In Lochner v. New York (1905), 198 U. S. 45, the result 
ied, of course, was reactionary; an be 


New 


reach t 
said of Adkins v. Children’s Hospital (i980) ger U. §. 585. But 
see Char! i the United - 


Warren, “The veness 
on Cont, 4 —— Lng A Rev. = 
q s Felix Frankfurter has so mirabl gine out in the 
case of Mr. Justice Holmes in 41 Harvard te eview, 121, supra 
note 8; and Pollard in Scribners, January, 1930, concerning Mr. 
Justice Brandeis. 


to these so-called human rights, or who had drafted 
one that was so unsound in their zeal to redeem 
campaign pledges, that the Court had no alternative 
but to accept the unsought responsibility when a 
case was presented of doing the only thing pos- 
sible—declaring the law bad constitutionally. But 
the criticism that has been engendered of the Court 
in these and other instances has served the use/ul 
purpose of causing the Court to proceed cautiously, 
and with careful deliberation, where the issue has 
been between property claims and human rights, 
and thus regard this equilibrium as one of the 
criteria of treatment of legislation under its 
scrutiny. Instead of ignoring human rights hy 
emphasis on property, as the nineteenth century 
largely did, the Court now gives due consideration 
to them—a commendable step. 


Conclusion 


The principles thus enumerated which control 
much of the reasoning in the Court’s approach to 
industrial issues are by no means exhaustively pre- 
sented, but they are those of outstanding impor- 
tance. They may not always be expressly stated 
as the rationale of the opinion, but they will usually 
be implicitly present and must be reckoned wit! 
by those who would seek some other solution in 
given litigated situations. Sub-surface or imarticu- 
late premises are equally efficacious and perhaps 
more potent than others in solving issues before 
any court. Well understood or articulated princi- 
ples frequently are given as syllogistic require- 
ments; often the former are the real grounds while 
the latter are but the “smoke screen” in the disposi- 
tion of the problem before the court. 

These generalizations emphasize the impor- 
tance of having on the Supreme Court a personnel 
that is not only highly judicially competent, but 
also “industrially minded” in an age of preeminent 
industrial advancement, in an era seeking to contro! 
and exploit natural environment for the purposes of 
furthering civilization. In this process the Con- 
stitution of the United States must function as a 
means to an end and not as an end in itself. At the 
same time, the fundamental charter must stand as 
the great bulwark against the domination of the 
weak by the strong in order to equalize oppor- 
tunity, for without it we shall destroy initiative, 
overthrow private property, and invite industrial 
servitude, to say nothing of those disastrous conse- 
quences that ensue where there is a government of 
men and not of laws. It is believed that the Su- 
preme Court is equating these various processes 
into a symphony of industrial welfare that keeps 
the foundations of the Republic both sure and 
steadfast. It is a perpetual “constitutional conven- 
tion” engaged in remaking the Constitution to fit 
modern developments in a mechanized civilization. 


Binder for Journal 


The Journal is prepared to furnish a Binder to those 
who wish to preserve current or back numbers, at a price 
of $1.50, postage paid. This represents merely the manu- 
facturer’s cost plus expense of packing, shipping, carriage, 
etc. The Binder presents a handsome appearance and is 
well made and serviceable. Please send check with order 
to the Journal office. 
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Department Devoted to Recent Books in Law and Neighboring Fields and to Brief 
Mention of Interesting and Significant Contributions Appearing in 


the Current Legal Periodicals 





Among Recent Books 





HE Present Juridical Status of the British Do- 
minions in International Law. By P. J. Noel 
Baker. 1929. New York: Longmans Green & 

Co. Pp. xii, 421—Professor Baker’s study of the 
status of the British Dominions in International Law 
was originally planned for the purpose of clarifying 
the ideas of continental jurists on the question of the 
relations of the Dominions to the United Kingdom. 
This purpose explains the emphasis which is through- 
ut laid on the distinct character of the Dominions as 
inits of international law ; the author desires to counter 
the objection, not unknown within the League of Na- 
tions, and still more deeply felt in the United States, 
) the multiple representation given to the British Em- 
pire in the League. There is, of course, much that is 
just in his contentions. It is perfectly clear that in 
the wide range of matters which fall under the normal 
activities of the League the British Dominions are dis- 
tinct units. No better example can be adduced than 
one which has occurred since the author completed his 
work, the refusal of the Dominions even to send repre- 
sentatives to discuss the issue of a truce in tariff in- 
creases for a limited period. But there is another side 
to the situation, which is exemplified by the steadfast 
refusal of the British Government to admit that the 
League Covenant, or conventions concluded under 
League auspices, apply to the relations inter se of the 
parts of the Empire, a doctrine accepted at the Imperial 
Conference of 1926 even by the Irish Free State which 
at one time claimed that inter-imperial agreements, 
such as the Anglo-Irish treaty of 1921, were interna- 
tional compacts. The refusal of the United Kingdom 
and the Dominions other than the Irish Free State to 
contemplate the intervention of the Permanent Court of 
International Justice in inter-imperial issues, which has 
recently taken place, is another illustration of the lim- 
ts of distinction of character within even the ambit 
of the League. Outside the League it is still more dif- 
ficult to accept Professor Baker’s claims as to the in- 
ternational status of the Dominions. It is true and 
most important that they are represented in so far as 
they so desire by distinct representatives at foreign 
‘ourts, but, as Sir Robert Borden has once more in- 
sisted, the principle of distinct representation was con- 
eded on the definite agreement that the diplomatic 
inity of the Empire was not thus infringed. Moreover 
it is still preserved in vital matters of form. No Do- 
minion Governor General has been given a delegation 
of the treaty power ; treaties can be concluded only un- 
ler full powers issued by the King himself, and the 
royal sign manual for such powers and for instruments 


of ratification can be affixed only on the formal advice 
of the British Secretary of State for Foreign Affairs. 
This intervention affords an opportunity for interpos- 
ing delay in any treaty action deemed likely to menace 
the unity of the Empire, and it is impossible to accept 
Prof. Baker’s view that this intervention has no inter- 
national significance or is merely a matter of conven- 
ience. Nor is it possible to regard the issue of the 
conduct of the foreign relations of the Empire as yet 
in train of settlement. The fact that the Dominions 
did not accept the Locarno Pact, nor the British reser- 
vations or interpretation of the Kellogg Pact, proves 
how imperfect is as yet the adjustment of machinery 
for common action. The dependence of the Dominions 
for defence on Imperial aid is a standing difficulty in 
the way of the assertion of complete independence of 
status. 

Prof. Baker discusses in an interesting, if not con- 
clusive, manner the issues of neutrality and indepen- 
dence. The matter, however, viewed legally, is really 
clear enough ; a Dominion, despite the claims of Gen- 
eral Hertzog, cannot remain neutral as a matter of 
legal right, if the King declares war on the advice of 
the Imperial Government, nor can any Dominion legis- 
lation sever the tie of allegiance between the Dominion 
and the Crown. On the other hand, a Dominion can 
de facto remain aloof in war, and might be spared at- 
tack on this score by an enemy, and. if the voice of 
the people of any Dominion were definitely expressed 
by a clear and substantial majority in favor of inde- 
pendence, that would doubtless be conceded by the Im- 
perial Parliament, though in the case of the Irish Free 
State conditions relative to defence would doubtless be 
imposed. 

A. BerrrepaAce Keira. 

University of Edinburgh. 


Lectures on Legal Topics, 1924-1925 and 1925- 
1926. Delivered at the House of the Association of 
the Bar of the City of New York. Vols. 6 and 7. New 
York: The MacMillan Co. Pp. vi, 379 and viii, 359. 

Type, paper and craftsmanship excellent. 

When complimented by a request to review these 
two books it was considered a pleasing task for the 
few days of rain we tourists dread in Southern Cali- 
fornia but, unwarily, the reviewer just glanced at a few 
of the addresses with the result that all other business 
was laid aside until the reading had been completed, 
all with no rain in sight. 

Naturally, the subjects are those which appeal to 
the lawyer, but many of them would interest the gen- 





324 


AMERICAN Bar ASSOCIATION JOURNAL 





eral reader whose taste was not limited to Mystery 
novels. 

The lectures are carefully prepared, excellently 
phrased and show conservative tendencies except in the 
criticism of laws, lawyers, judges, juries and newspa- 
pers, as to which subjects the lecturers seem to share 
the opinions of the common people. 

The lectures are not without humor; the most 
subtle are the warnings to the profession that they 
are overlooking fertile fields in neglecting to practice 
professionally before the Federal Board of Tax Ap- 
peals and Statutory Boards of Arbitration. A most 
regrettable over-sight, due no doubt to the well known 
carelessness of lawyers in respect to their personal af- 
fairs. 

Another comedy of the side-splitting character 
may be found in the debate between Messrs. Henry 
W. Taft and Henry W. Sackett, representing the views 
of the Bar on journalistic deficiencies, and a single gen- 
tleman of the press, Mr. Don Carlos Seitz, represent- 
ing the views of the press on laws and lawyers gen- 
erally and particularly. 

The press, it is charged, is extravagant in head- 
lines, ignorant of the essentials of laws and law-suits 
and needs badly to have lawyers on its staff for pur- 
poses more general than defense of libel suits. To 
which it is replied that lawyers have no sens: of news 
values ; that the duty of the gentlemen of the press is 
to get the news first and as accurately as possible, con- 
sistent with haste, and that a lawyer has no conception 
of speed, that his time is spent in initiating laws that 
he may then proceed to invalidate them by some hocus 
pocus about construction or constitutionality—and 
there you are, 

If this reviewer had an opinion which he dared 
present, he would hold that the day of the head-liner is 
passing. Others on the staff decline to have their stuff 
murdered by any one in less authority than an editor. 

The vice of the journalistic report of the trial of 
lawsuits is that the reporter is seeking drama. He is 
attracted by the adjectives of the professional Instiiter, 
a class prevalent in the court room as well as in the 
senate of the United States. He loves to write of the 
grilling of witnesses (every Insulter grills witnesses) 
and loses sight of the nature of the suit and of its im- 
portance to the world at large. Any competent law 
clerk could improve this class of reporting both in 
substance and in form, without sacrificing speed. 

It is not possible within the decent limits of a re- 
view to more than mention lectures of non-professional 
interest. The address of Charles L. Craig, showing 
the legislative attempt in New York, extending over 
a century, with intent to curb the activities of gentle- 
men skilled in the art of dealing from the bottom of 
the political deck, is of absorbing interest, as. are lec- 
tures of Frederick E. Crane and James M. Beck upon 
phases of the Constitution of the United States. 

A discussion by William L. Ransom of rate regu- 
‘ation of public utilities is of extreme and current in- 
terest, as is the address of Charles Cheney Hyde on 
International law as applied to the limitation of Naval 
Armaments. 

There are also several lectures showing conclu- 
sively the necessity of employing corporations in the 
administration of trusts which should be set out in de- 
tail but from which important task this reviewer is dis- 
qualified by reason of interest. 

Harrison B. RILey. 

Chicago. 


Trusts and Corporation Problems. By Henry R. 
Seager and Charles A. Gulick, Jr. 1929. New York: 
Harpers. Pp. 719.—This volume is the product of 
many years of investigation and teaching by two dis- 
tinguished economists. While not intended as a source 
book or text for specialists in the law dealing with com- 
binations, it will be an invaluable asset to the library of 
lawyers and public officers interested in the development 
and administration of the federal and state anti-trust 
laws. 

It cannot be gainsaid that an intelligent apprecia- 
tion of these matters can be acquired only by a con- 
sideration of the many forces that play upon and 
condition the subject matter of the combination move- 
ment and trust problem. 

The law dealing with monopolies, restraint of trade, 
unfair competition and related doctrines are resultants 
of a complex of forces—historical, political, economic, 
and administrative—in addition to those which can be 
deemed strictly legal, using that term in a narrow 
sense. The executive view with respect to the adminis- 
tration of the anti-trust laws by the president, the de- 
partment of justice, and, in its prosecuting aspect, the 
Federal Trade Commission, and their counterparts in 
the state governments; the legislative enactments by 
congress and the legislatures; and the judicial inter 
pretation of these laws by the courts, have portrayed 
varying attitudes at different times since about 1880, 
when the trust problem rose to an issue of public im- 
portance. 

This book contains a broad view of the entire sub- 
ject matter and outlines the varied course and the sig- 
nificant developments in all of the foregoing theatres 
of activity. 

There are comprehensive chapters dealing with 
pools, including perhaps the most noteworthy illus- 
tration of this form of combination, the Addyston 
Pipe combination, the Standard Oil trust, the Amer- 
ican Tobacco trust, the United States Ship Building 
combination, and the United States Steel Corporation. 
There is likewise an important discussion of the devel- 
opment of trade associations in this country and a sum- 
mary of anti-trust legislation in the states and its re- 
sults. These matters are then contrasted in a thought 
provoking discussion with a far different governmental 
policy in Germany and other foreign lands. 

What will be of more direct interest to the law- 
yers is a series of chapters dealing with the interpreta- 
tion of the anti-trust acts by the courts, from the be- 
ginning of federal anti-trust legislation in 1890 up to 
the last term of the supreme court. Moreover there 
are discussed a number of administrative law questions 
involving such comparatively novel features as is ex- 
emplified by the mechanism of prevention of the fed- 
eral trade commission. 

In a subject matter which has been so fertile in 
controversy, agreemént or dissent from the authors’ 
general or specific conclusions are perhaps of relatively 
lesser importance, even though the reviewer believes 
that many of their judgments will command general 
assent. The authors have offered in evidence the im- 
portant sources and have listed and discussed the most 
influential bibliographical materials. 

There seems to be unmistakable signs in public dis- 
cussion that the trust problem will again emerge as one 
of the major issues in American economic and political 
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To those who desire to base their ideas of a 
ind social control of large scale enterprise upon the 
rd of achievement and failure so far recorded, this 
is a trustworthy guide. 

3ENJAMIN S. KirsuH. 


ime will serve 


New York City. 
f Stock. By Francis T. Christy. 
Baker, Voorhis & Co. Pp. 933.— 

yf over one thousand pages, of which 
me six hundred constitute the text-book proper, about 
» hundred are devoted to appendices, and the bal- 
ce to forms, bibliography, tables of statutes and cases, 
| indexes. The appendices consist of copies of the 
culations relating to stamp taxes under the Federal 
evenue Act, and of the stock transfer acts of the Do- 
nion of Canada, the provinces of Quebec and On- 

o, and of certain states in the United States. The 

k is designed to be kept up to date by supplements. 

The volum« a combination of legal treatise and 

nsfer agent’s hand-book. It covers material ranging 
character from a discussion of the theory of the 
eation of stock to information as to the office at which 
South Carolina stock transfer tax stamps may be 
ught and the denominations in which they are issued. 
r the author’s statements of law he gives for the 
+ part generous citations. There are some excep- 
ns; for instance, the statement in the chapter on 
‘The Transfer Agent and The Registrar” that the duty 
ins to both the corporation and the 
tockholders, and it may be held liable by either if it 
permits an over-issue of certificates. Under the prac- 
tice prevailing among most registrars of registering 
ew certificates if they represent the same number of 
shares as the old certificates presented with them, with- 
wut any check back to the records as to the number of 
hares represented by the old certificates, the possibility 
of an over-issue on account of a raised certificate is by 
) means remote, so that the author’s statement of law 
is of practical importance and would warrant citations. 
[he comments on practice are based entirely on New 
York practice, from which, in some particulars, trans- 
fer agents in Chicago have been so bold as to depart. 
However, it would manifestly have been impracticable 
for the author to have gone extensively into the sub- 
ject of variations in practice, and the New York pro- 
edure has undoubtedly had the greatest development 
ind is of most interest to most readers. 

Certain of the material in the book is readily ac- 
essible elsewhere and some of it in more convenient 
form. For instance, some two hundred and forty pages 
f the volume are devoted to information about inheri- 
tance tax waivers and affidavits, statutory requirements 
‘f various states with respect to sales and distributions 
by executors and administrators, and with respect to 
transfers by guardians, and the federal stamp tax reg- 
ulations. Persons handling stock transfers in volume 
would probably find this information more conveniently 
presented in loose-leaf services and guides now avail- 
ible. 

In spite of the foregoing, the volume should prove 
: useful addition to the libraries of those who are in- 
It would 
seem to be particularly useful to those whose need 
for such information is not so frequent as to warrant 


The Transfer 
290. New York 


is is a volume 


f the registrar 


their having all the services and other text-books avail- 


1. Cf. valuable discussion of currents of thought in this field 
by Professor Paul 7 
eyed in Recent Literature,’ 
345, February, 1930 


Homan in “Industrial Combinations as Sur- 
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able, but there is so much information in the book of 
oné kind or another as to make it a valuable addition to 
the equipment of those even who do have extensive 
libraries already. 

The author is to be complimented on the unusual 
clearness and brevity of the style in which the material 
is presented. Rosert L. GrINNELL. 
Chicago. 


The Law on Advertising, by Clowry Chapman, 
1929. New York: Harpers. Pp XXIII, 460.—It’s 
excusable to be precipitated into a law suit through 
ignorance of the law, but it’s not excusable to be igno- 
rant of the law when a book like this comes off the 
press. In The Law on Advertising a lawyer who un- 
derstands advertising has assembled for the advertiser 
who may or may not understand law valuable legal 
information that hitherto has been unavailable in such 
a complete compilation of facts. You couldn’t con- 
sult a lawyer over a period of years on the legal as- 
pects of your business for a flat fee of $7.50—but 
you can make this book your consulting lawyer in mat- 
ters of plans and copy, media, merchandising, distribu- 
tion and marketing, correspondence, sales and ship- 
ments, accounting, and goodwill. Are you ignorant 
of the infinite number of technicalities that arise in 
copyrights, trademarks, mail shipments, mailing and 
delivery, modern postal facilities, and postal offenses? 
This book will enlighten you with clear understandable 
facts. In an era when truth in advertising, backed by 
the Federated Advertising Clubs of America, becomes 
daily more and more of vital importance, Clowry Chap- 
man’s The Law on Advertising should have a place in 
the reference library of every forward-looking adver- 
tising man and woman in the country. 

Boston. Marion F. Brown. 


The Law Library in the Capitol, Washington, 
D. C., by Roland Williamson, Assistant in Charge, 
1929. Washington: John Byrne and Co. Pp. vi, 281. 
—The preface states that this book is an attempt to 
give a general idea of the Supreme Court Library, 
its books and some of their uses. This purpose has 
been performed in most useful manner, and even with 
some attractiveness. There are other law libraries at 
Washington under the Government. They relieve the 
Supreme Court Library of the need to build up cer- 
tain important sections. This will be borne in mind. 

The author had been an active member of the 
bar in the southern states of this country. His prac- 
tice gave him a keen insight and interest in the needs 
of the bar, and his book is an invaluable guide to them 
in their manner of search for authorities. 

Much of the book formed a part of lectures at 
the law school of Georgetown University. 

Williamson’s book is useful, as stated above, to 
the practitioner. The difficulty is not so much to know 
the law as to know where to find it. So said the great 
chief justice of Pennsylvania, George Sharswood. 


Pennsylvania remembers George Sharswood with 
pride. Plain and unassuming, he mingled with all 
classes. He learned from the great scholars, rising 


early in the morning for study. Also he learned from 
the smith, the carpenter and from other intelligent 
workmen. This general intercourse, coupled with his 
reflective nature, brought clearness to his mind and to 
his language, which showed itself in his scholarly opin- 
ions as judge, in his celebrated lectures at the Uni- 
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versity of Pennsylvania on legal ethics, in his charges 
to juries, in his discourses at the moot court of the 
Law Academy of Philadelphia. Surely no one was 
more worthy to speak than was this distiniguished edi- 
tor of Blackstone, for his intercourse gave him a rare 
insight into the professional needs of the student and 
young lawyer. When, therefore, he spoke of the dif- 
ficulties in research, he spoke whereof he knew. 

Harvard has given expression to this thought ; for, 
as Mr. Williamson observes, over the entrance to Har- 
vard Library are the words, “Magna pars scientiae est 
scire ubi inveniri.” 

The author has brought a strong sympathetic in- 
terest to the presentation of his subject. His health 
recommended his withdrawal from active practice, but 
he did not lose his love of legal investigation. At the 
supreme court library he found a most useful col- 
lection of law books, but a guide was needed, as is the 
case in all large law libraries. 

A new book-world has developed. When the old 
“United States Digest” was a main resource, it was 
apt to take hours, perhaps several days, in search for 
authorities. Critics complain of the output of law 
books as getting beyond handling. It is hardly so. 
The “United States Digest” has yielded to the “Amer- 
ican Digest,” with the latter’s improved classifications 
and systems worked out by the West Publishing Com- 
pany and the American Bar Association in conjunc- 
tion, and with its wonderfully helpful “key-number” 
device. The citation system has added greatly to the 
ease of research. Begun in comparatively small ways, 
the system has been greatly developed in the Frank 
Shepard work, and we cannot omit to mention “Rose’s 
Notes” to United States supreme court reports, nor 
the great English works, not to mention others. The 
names of James Cockcraft of New York and John 
Houston Merrill of Philadelphia will always be re- 
membered for their introduction into American law 
books of the law encyclopaedia, in the “American and 
English Encyclopaedia of Law,” now succeeded by 
Corpus Juris and Ruling Case Law. 

In text-books and digests of statute law, the “pocket 
system,” where given a place, is bringing one constantly 
close to date; nor should we forget the modest legal 
directory. These directories give one the leading fea- 
tures of law in the respective States and to some ex- 
tent in certain foreign countries; and anyone who 
desires the law in a particular year in the past is apt 
to find these books of much use. These directories, 
and more especially the improvements in general, are 
pointed out by Mr. Williamson, and he emphasizes them 
by illustrations in research. These illustrative methods 
should be perused with care. 

In law itself there has been such change that the 
old lawyer would feel amazed, astounded. Amidst 
these changes, the lawyers turn to the Constitution. 
They have jealously seen to it that the Constitution 
and the invaluable annotations upon it are in every law 
library. Mr. Williamson’s book does not omit the 
leading works. His zeal in this takes one’s mind back 
over twenty-five hundred years. After evil reigns of 
pagan kings, young Josiah came to the throne. He 
caused the repair of the House of the Lord. Despite 
the evil years under previous rule, no reckoning was 
made of the doers of the repair, of the money that 
was delivered into their hands, because they dealt faith- 
fully. Imagine this in 1930 A. D. Evidently the pagan 
rule had not destroyed all good. No wonder that the 
fact is recorded in Scripture! Moreover, he restored 


the old religion, and a most impressive passover wa 
held by the princes and people. However, to law li- 
brarians the interesting fact in all this is the finding 
of the book of the law, which led to the activity of 
the young king. The book is believed to have bee: 
selections from Deuteronomy, short enough for a read- 
ing at one session. Thus in those ancient days ha 
been performed the work of the law libraries, in hav- 
ing preserved the fundamental law of the land. 

Mr. Williamson shows his reader just how to r 
sort on a question of constitutional law, and reinforces 
his remarks by practical illustrations. 

The passage to state laws, reports, and citations is 
easy and natural. The lawyer who masters this book 
will find invaluable advice on how and where to look 
for the law. The illustrative manner in which all this 
is set out gives the book an attractiveness which one 
could not expect in a book on the use of law books. 
It is interesting to notice the development of the means 
of research, and the respective advantages of each- 
the treatise, the digest, the key-number system, the 
pocket-supplement, the citation work.f Truly the out 
put of law matter does not present the horrors which 
would face the lawyer but for these ingenious aids. 

Here is an account of an intensely practical library 
In it one perceives the care to conserve the library 
funds and space. The care reminds one of a remark 
by Lanciani in his book on the excavations at Rome, 
where he says: “Another peculiarity of literary Roman 
establishments and reading rooms was the absolute 
exclusion of trash; the honor of appearing on the 
‘scrinia,’ or shelves, was reserved to standard works 
only, even when the productions of contemporary 
writers.” Books were costly in ancient Rome. Yet 
even then they were sometimes loaned. Thus Lanciani 
tells how a disputant borrowed a volume by Aristotle 
from the public library at Tibur to verify his statement 
as to ice-water being injurious as an ordinary drink 
The value placed upon good literature necessitated great 
care. Certain tragedies of Euripides and others were 
borrowed at Athens for copying for the Alexandrian 
librarian, who put up fifteen Attic talents, probably 
some $25,000 in money of the present day, as security. 
The security was forfeited and only copies were re- 
turned. Lanciani mentions Cicero as writing to dis- 
cover Dionysius, who had run away with valuable 
volumes. No wonder to read in Lanciani that Sulla 
was so jealous of his library that Cicero’s librarian got 
admission to compare some passages of Aristotle by 
bribing Sulla’s librarian. One can well understand 
this fear in Sulla, for he had little scruple as Roman 
general in looting important libraries in conquered 
cities for his own literary collection. 

We recalled here how Selden, in his Ad Fletam 
Dissertatio—Ogg’s edition—mentions the loan of a 
book in the early years of Edward I. R. de Scardeburg 
gave bond to Thomas Bec, Archdeacon of Dorset, 
promising to return a book named Brettone on the 
feast of St. John the Baptist 1278; the book evidently 
old Bracton. All this has nothing to do with Mr. Wil- 
liamson’s book; but it comes to mind in noticing the 
care to conserve the library funds while not lessening 
its usefulness. 

Mr. Williamson’s lists of leading text books could 
be improved in a later edition by a columnar arrange- 
ment; yet, as he says in his preface, the issue of law 
books is so rapid that what is good today may be bet- 
tered tomorrow, and bibliographical lists are of but tem- 
porary value. Some books, indeed, become so firmly 
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ablished by reason of their excellent discussions of 
rmanent principles as to have lasting importance. 

The law librarians will be pleased to see men- 
ned the work known as the topical Index to Legal 
riodicals, which is now twenty-one years old, for it 
the production of their own Association. Mr. Wil- 
.mson’s chapter on British law books is quite inter- 
ting, and it is a pity that Judge McKean’s recent able 
view of British Statutes in Force in America did not 
ppear in time to receive prominent notice here. 

It will be remembered that the Supreme Court 
brary has close connections with other government 
braries. Collections of books are at these other 
braries. Thus no great collection is shown in th. 
upreme court library of books on medical juris- 
rudence, on patent law, Roman law, public interna- 
nal law. Moreover, the book seems intended as 
istrative and not as exhibiting full lists. Even so, it 
s volumes which are doubtless also in others of the 
raries at Washington. Quite a number of old 

English books are to be found, and cases in them are 
t times made use of in present-day cases. Portraits, 
statues, and medallions of men of distinction in the 
w are mentioned as at the library, and, in this, example 
in be found in the libraries of ancient Rome, as shown 
Lanciani. 

This reviewer has noticed but one error. Mr. 
lustice Story was not born at Boston, but at Marble- 
ead. This can be corrected in a new edition, and the 

mistake is probably that of some copyist. 

Lutuer E. Hewirrt. 
Philadelphia 


The Problem of Weak Railroads: Their Relation 
to an Adequate Transportation System. By James M. 
Herring. 1929. Philadelphia: University of Penn- 
sylvania Press. Pp. 155.—In the comparatively brief 
compass of this monograph Dr. Herring discusses in 
a commendable way one of the most troublesome ques- 
tions connected with the molding of a national system 
of transportation. In the opening chapters, the author 
sketches rapidly but clearly the crisis in railroad credit 
which developed through the decade ended in 1920, 
threatened the maintenance of railroad transportation 
service, and gave rise to the transportation act of 1920 
with its correlated provisions—intended in part for the 
benefit of weak roads—for consolidation, the recapture 
f excess earnings, and the financing of weak roads 
through a general railroad contingent fund to be built 
ip out of the earnings recaptured. 

The chapter, “Valuation for Recapture,” is largely 
meerned with a detailed description of the methods 
f making the so-called basic valuations by the inter- 

state commerce commission, and to that extent consti- 
tutes a digression from the main current of the work. 
However, this and the following chapter, entitled “The 
Recapture Clauses in Operation,” illustrate some of the 
lifficulties which have long delayed and will continue 
to delay the operation of the congressional plan for 
financial assistance to the weak roads from the con- 
tingent fund. The author doubts that, even, if avail- 
ible, the contingent fund would be of the service which 
‘ongress intended, because of the requirements that 
1 carrier receiving a loan from the fund must demon- 
strate a prospective earning power, and provide se- 
curity sufficient to furnish reasonable assurance of the 
repayment of the load, and must pay interest thereon 
at the rate of six per cent per annum. However, this 
view ignores the history of the wise and liberal admin- 


’ 


inistration of the revolving fund created under Sec- 
tion 210 of the Transportation Act, which, though 
hedged about with the same restrictions, was resorted 
to freely by numerous railroads, including the strong- 
est systems. True, this was at a time of financial 
stringency, but when all costs of obtaining money are 
taken into consideration it is doubtful if many of the 
weak roads can even now finance on a much more favor- 
ble basis than that provided for the administration of 
the contingent fund. 

The author argues that no panacea for the troubles 
of weak railroads is to be found either in consolidation 
or in the enlarged power of the interstate commerce 
commission with respect to divisions, and soundly con- 
cludes that “the varied causes of weakness in railroads 
do not lend themselves to group treatment.” However, 
he submits that the general structure of the regulatory 
machinery of the transportation act would provide for 
the needs of weak roads if the recapture and consoli- 
dation provisions of the act were rendered more 
flexible by amendment. 

The work is well planned, is written in a clear, 
readable style, and is a worthy addition to the litera- 
ture dealing with the railroad problem. 

Anprew P, Martin. 

Cleveland. 


Rate-Making for Common Carriers, by J. Haden 
Alldredge. 1929. Atlanta: Harrison Co. Law Book 
Publishing Co. Pp. 189.—In “Rate-Making for Com- 
mon Carriers” Mr. Alldredge has been faithful to his 
purpose and has performed his work exceptionally well. 
The book is exactly what it purports to be—a discus- 
sion of the principles of rate-making. It is neither 
a textbook for the student nor a general handy book for 
the practitioner before the interstate commerce com- 
mission, yet in it the student will find most profitable 
instruction, and the practitioner will discover—perhaps 
for the first time—that he has been so busy discussing 
rates that he has neglected to give sufficient thought to 
the basic economic principles which, in theory at least, 
should govern them. It is not a legal treatise, although 
it contains a generous supply of citations of leading 
cases decided by the interstate commerce commission 
and the courts. 

The average lawyer who finds himself in a rate 
case for the first time almost invariably comes away 
with the impression that the traffic man speaks in a 
foreign language. To such as have experienced that 
sensation, I heartily recommend this book, for it will 
serve to restore their confidence and self-respect. The 
book is free from technical jargon because, as the 
author explains in his preface, he is dealing with the 
principles and not with the mechanics of rate-making. 

The book contains ten chapters, of which the first 
deals with the definition and functions of rates in gen- 
eral. The succeeding five chapters are devoted to rail- 
road rates, and the last h coliiinics.¢ the rates of 
express companies, telegraph ies, telephone com- 
panies, and motor-vehicle companies. In the appendix 
there is a brief historical review of the development of 
transportation and communication in the United States, 
and at the end of the book there is a glossary of traffic 
terms. It is to be hoped that at some future time the 
author will expand chapter two, dealing with the influ- 
ence of government regulation on rate-making, but that 
would make a book by itself. 

Hersert J. CAMPBELL. 


Chicago. 
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Leading Articles in Current Legal Periodicals 





Indiana Law Journal, February (Indianapolis, Ind.)—Re- 
vision of the Indiana Constitution, by Hugh E. Willis; In- 
diana Should Call a Constitutional Convention, by Albert 
Stump; In Re: Proposed Constitutional Convention, by James 
W. Noel. 


Harvard Law Review, March (Cambridge, Mass.) —Crim- 
inal Responsibility for the Acts of Another, by Francis Bowes 
Sayre; Proceeds of Life Insurance Policies Under the Federal 
Estate Tax, by Reuben Oppenheimer; Lord Hale and Business 
Affected with a Public Interest, by Breck P. McAllister. 


Kentucky Law Journal, March (Lexington, Ky.)—Injunc- 
tive Control of Family Relations, by Roy Moreland; Liberty 
by Robert C. Brown; Assignment of Contract Rights and 
Duties in Kentucky and the Restatement, by Alvin E. Evans. 


Journal of Criminal Law and Criminology, February (Chi- 
cago)—Medieval Theology in Modern Criminal Law, by Frank 
Swancara; Popular Attitudes Toward the Administration of 
Criminal Justice, by T. Earl Sullenger; An Analysis of the 
Prison Problem, by E. Stagg Whitin; The House of Correc- 
tion for Boys in the Hospice of Saint Michael in Rome, by 
Thorsten Sellin; Can an Emotion be Accurately Judged by Its 
Facial Expression Alone? by Samuel W. Fernberger; Settle- 
ment of an “Appeal” as a Bar to an Indictment at the Common 
Law, by William Renwick Riddell; A Glimpse of Law in the 
Early Thirteenth Century, by William Renwick Riddell; A 
Notable Trial for Slave Trading, by William Renwick Riddell ; 
A Day in Court in Scotland in the Olden Times, by William 
Renwick Riddell; The Need for Uniform Reciprocal Criminal 
Laws, by Edwin M. Abbott; The Illinois Crime Survey, by 
Arthur V. Lashly. 


Minnesota Law Review, March (Minneapolis, Minn.)— 
The Promissory Note as a Substitute for Money, by J. S. 
Waterman; Strict Foreclosure on Land Contracts, by Harry 
W. Vanneman; The Federal Amending Power: Genesis and 
Justiciability, by Lester B. Orfield. 


Southern California Law Review, February (Los Angeles, 
Cal.)—Land Burdens in California—Licenses, by William Ed- 
ward Burby; Sovereign Rights and Relations in the Control 
und Use of American Waters, Part II, by Ernest C. Carman; 
The Nature of a Legal Aid Clinic, by John S. Bradway; Con- 
cerning the Extent to which the Law Review Contributes to 
the Development of the Law, by Douglas B. Maggs. 


St. Louis Law Review, February (Fulton, Mo.)—Inher- 
itance Taxation of Transfers not Taking Place at Death, by 
Harry W. Kroeger; The Use by a Witness of His Prior 
Testimony for the Purpose of Refreshing Recollection, by 
William G. Hale; Codification of International Law—A Basis 
of World Government, by Norman Bierman. 


Boston University Law Review, April (Boston)—The 
Judicial Office in America, by Roscoe Pound; Taxation of 
Beneficiaries’ Interest in Life Insurance Policies, by Samuel 
Davis; Massachusetts and Censorship (continued) by S. S. 
Grant and S. E. Angoff; The World-Wide Influence of the 
United States Constitution, by Josef Redlich; Silence Gives 
Consent? A Joke on a Scots Judge, by William Renwick 
Riddell. 


Michigan Law Review, April (Ann Arbor, Mich.) — 
Judicial Review of Tax Errors—Effect of Failure to Resort 
to Administrative Remedies, by E. Blythe Stason; Principles 
of International Extradition in Latin America, by Julius I. 
Puente; Federal Judges—Appointment, Supervision, and Re- 
moval—Some Possibilities under the Constitution, by Burke 
Shartel. 


University of Pennsylvania Law Review, April (Philadel- 
phia, Pa.)—Methods of Regulating Unfair Competition in 
Germany, England, and the United States, by Fritz E. Koch; 
The Divided Property Interests in Conditional Sales, by L. 
Vold; The Contributory Negligence of Automobile Passengers, 
by Frank L. Mechem. 


Alabama Law Journal, March (University, Ala.) —De- 
velopment of Public Utility Rate Valuation, by Lawrence P. 
Simpson; Who is the Heir, by Edward W. Faith; The Power 
of Summary Process in Bankruptcy, by Herbert U. Feibelman. 

Illinois Law Review, April (Chicago)—An Illinois Act 
for the Extinguishment of Future Interests Through Judicial 


Sale, by Merrill I. Schnebly; Bases of Liability for Misrepre- 
sentation, by George B. Weisiger; Private Nuisances in IIli- 
nois, by Elmer M. Leesman. 


Temple Law Quarterly, March (Philadelphia, Pa.)—The 
Triumph of a Judicial System, by Pierre Crabités; Legal Con- 
siderations Affecting Construction of Tunnels Under Inter- 
state Navigable Streams, by Leighton P. Stradley; Criminal 
Conduct as an Instrument of Testimonial Impeachment in 
Pennsylvania, by Sebastian C. Pugliese; Future Property 
Clauses in Corporate Mortgages, by Donald Hall Hamilton: 
Lemuel Shaw and his Influence Upon American Jurisprudence, 
by Arthur W. MacLean. 


Marquette Law Review, April (Milwaukee, Wis.)—Trans- 
fers of Stock on the Records of a Wisconsin Corporation, by 
R. J. Schimmel; The Legal Status of Women in Wisconsin, 
Part II, by Claude D. Stout. 


California Law Review, March (Berkeley, Cal.)—Applica 
bility of Methods of Trial and Administration Used in Work 
men’s Compensation Proceedings to Certain Civil Actions, by 
Warren H. Pillsbury; Public Purpose in Taxation, II, by 
Breck P. McAllister; The California Corporate Securities Act, 
II, by John E. Dalton. 


Virginia Law Review, March (University, Va.)—Federal 
Process and State Legislation, by Charles Warren; Science and 
the Law and Difficulties in Proving Forgery, by Albert S 
Osborn; Discount on Corporate Bonds Under the Federal In- 
come Tax Law, by George P. Bagby. 


Canadian Bar Review, March (Toronto)—Extradition, by 
W. J. O’Hearn; Licensees, by A. L. MacDonald; Dominion 
Status, by J. C. Anderson; Constitutional Developments in the 
Commonwealth of Nations, by Norman MacKenzie. 


University of Cincinnati Law Review, March (Cincinnati 
Ohio)—Amendment of Corporate Articles under the New Ohio 
General Corporation Act, by E. Merrick Dodd, Jr.; Newer 
Methods in the Development of International Law, by S. Gale 
Lowrie; Tax Exemption of Greek Letter Fraternities, by 
Vell B. Chamberlain. 


West Virginia Law Quarterly, February (Morgantown, 
W. Va.)—Judicial Technique in Using the Agency Relation, 
by Thomas P. Hardman; Public Policy in the Law of Con- 
flicts, by Herbert F. Goodrich; Property Owners’ Consent Pro- 
visions in Zoning Ordinances, by Harold C. Havighurst; The 
—* of Judicial Statistics in West Virginia, by T. W 
Arnold. 


Georgetown Law Journal, January (Washington, D. C.)— 
Legal Liimtations on Warmaking, by Edward Dumbauld; The 
Origin of Equity (continuation), by Charles Keigwin; An III- 
Starred Prohibition Case, by Forrest Revere Black; Voluntary 
Payment to Foreign Administrator, by Victor S. Mersch. 


Yale Law Journal, March (New Haven, Conn.)—Con- 
tracts for the Benefit of Third Persons in the Federal Courts, 
by Arthur L. Corbin; Division into Horizontal Strata of the 
Landspace Above the Surface, by Stuart E. Ball; Denial of 
Equal Rights to Religious Minorities and Non-Believers in 
the United States, by B. H. Hartogensis; Labor and the Courts, 
by Francis Bowes Sayre. 


New York University Law Quarterly Review, March (New 
York City)—Revising the Australian Constitution, by Francis 
A. Bland; Bank Deposits of Commercial Paper, by Wayne L. 
Townsend; Is the Jury Vanishing? by Silas H. Harris; Con- 
tracts Contrary to International Comity, by George J. Webber; 
Implied Conditions as Affecting Negotiability, by Lawrence P. 
Simpson; Impeachment in England and English Colonies, by 
William R. Riddell. 


Texas Law Review, February (Austin, Tex.)—Conflict of 
Laws. Foreign Created Rights, by George Wilfred Stumberg; 
Some Questions Raised in The Field of Tax Exemption, by 
Newman F. Baker; The Texas Board of Water Engineers, by 
F, Joyce Cox. 


Iowa Law Review, February (Iowa City, Ia.)—The Con- 
ditions For, and the Aims and Methods of, Legal Research, by 
Felix Frankfurter; Powers of Court and Judge, by Wayne G. 
Cook; The Twilight Zone Between the Police Power and the 
Commerce Clause, by Kenneth F. Burgess; the Massachusetts 
Book of Laws of 1648, by W. T. Root. 
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Interesting Pamphlet Giving Views of the Late Alexander Hamilton Stephens, Distin- 
guished Georgia Lawyer and Representative and Vice-President of the Confederate 


States—His Insistence on Value of Law School Study—Brief Introductory 
Sketch by Dean Hilkey of Lamar School of Law of Emory University 





HE career of Alexander Hamilton Stephens as a 
"[ statesman and as a man of public affairs is so 

well known that it is often overlooked that he en- 
joyed the reputation of being one of the leaders among 
the younger members of the bar in his native state of 
Georgia. In early youth his scholarly instinct and 
owers of perception were recognized, and he was per- 
suaded to prepare himself for the ministry. After 
ompleting a preparatory course he entered the Uni- 
versity of Georgia, from which he was graduated in 
1832. During his college years he gave up the notion 
of entering the ministry and later refunded the money 
idvanced for that purpose by the Georgia Educational 
Society." Unable to attend a law school, which was 
in unusual luxury at that time, he purchased a few 
law books of a retiring attorney and began the study 
f law. This retiring attorney had enjoyed the privi- 
lege of occupying a room in the court house assigned 
to the sheriff upon the consideration of giving that 
officer such advice as he requested for the discharge of 
his duties. Mr. Stephens received the same privilege 
on like terms and occupied this room until he was 
elected to Congress in 1843.2 He was admitted to the 
bar July 22, 1834, being twenty-two years of age. 

It was not long until he gained an enviable repu- 
tation as a trial lawyer. His first important case in- 
volved a motion to set aside letters of guardianship 
which was tried before the five judges of the Inferior 
Court sitting as a Court of Ordinary. His argument 
in support of the motion was so well prepared and so 
ably presented that it attracted the attention of a num- 
ber of the leaders of the bar. Within a few years he 
became one of the outstanding members of the pro- 
fession. Some of his criminal cases have been referred 
to as masterpieces of trial work. This success at the 
bar is especially marked when it is recalled that his 
associates included some of the leading lawyers of the 
South, among whom were several that later achieved 
national distinction. They included among others 
Nathan C. Sayre, Eli H. Baxter, James Thomas, Gar- 
nett Andrews, Daniel Chandler, Robert Toombs, Wil- 
liam C. Dawson, Francis H. Cone, and Joseph H. 
Lumpkin.* 

Of the cases with which Mr. Stephens was con- 
nected, a large number were criminal, although 
he was retained in many important civil suits. Be- 
cause of his sympathy with the poorer classes he be- 
came a popular idol at the bar and a great power be- 
fore a jury.* Especially was he interested in defend- 
ing members of the colored race, and some of his most 
famous criminal cases were in defense of accused and 
friendless negroes.* His success at the bar, which 
though short because of his long political career, is 
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attributed to his care in refusing cases which were of 
doubtful merit. Pendleton says: “Among the reasons 
for Stephens’ immediate and great success at the bar, 
according to one authority, writing in 1866, was the 
fixed rule he adopted of never taking a case until it 
was thoroughly examined and he was satisfied that the 
suitor applying for redress was entitled to it under 
the law. In the matter of capital offenses his usual 
course was not to appear against the accused, and in 
no case did he ever consent to do so unless fully con- 
vinced not only of the guilt but of the absence of any 
extenuating circumstances.’® 

Although Alexander H. Stephens did not have 
the opportunity of attending law school, nevertheless 
he persuaded and assisted his half brother, Linton 
Stephens, to attend the law school of the University 
of Virginia, which the latter did during 1844 and 1845, 
—— the degree of Bachelor of Laws in July 
845." 

Alexander H. Stephens while at Washington had 
become a great admirer of Justice Joseph H. Story, with 
whom he associated as one of “The Mess,” of which 
the other members were Chief Justice Taney, Judge 
McLean, Judge McKinley, of the Supreme Bench, Mr. 
Jacob Callamer, of the House of Representatives, and 
others scarcely less distinguished in the juridical or 
political history of the country." The respect and 
admiration of Judge Story influenced Mr. Stephens to 
send his brother, Linton, on to Cambridge for a year’s 
additional study in law. Already the law school at 
Cambridge had secured an enviable reputation as a 
seat of legal learning.® In a letter to Linton, Jan. 11, 
1845, he says: “I was glad to hear that you had con- 
cluded to go to Cambridge; for there, I think, you 
will have superior advantages. . . . But I suppose I 
need not venture the opinion that you will find every- 
thing entirely different, and you will soon discover that 
you know nothing of law. This, perhaps, you will 
discover sufficiently early. I will, however, barely sug- 
gest to you, in order to put you on your guard: your 
having graduated at the law school of the Old Domin- 
ion will cause attention to be somewhat directed to you, 
and something will be expected of you, and you will 
not be disappointed in finding that to maintain a stand, 
you will have to study, and study hard. Nothing but 
close application will do there. It is for this reason I 
wished you to go.””** 

His attitude toward the advantages of thorough 
law school training did not change during the years 
which intervened between the antebellum days and the 
latter part of the reconstruction period. He always 
considered systematic instruction in a recognized law 
school as being the best preparation for worthy service 
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at the bar and expressed this view in an age when law 
school training was the exception and not the rule. 
Since the American Bar Association is turning its at- 
tention toward standards of legal education, and is 
making rapid progress in securing station action, Mr. 
Stephens’ advocacy of law school training is especially 
interesting. The following pamphlet clearly indicates 
his views of legal education and, in brief, his concep- 
tion of legal and political philosophy. 
C. J. Hivkey, 
Dean, Lamar School of Law, Emory University, Ga. 





Liserty HALL, 
CRAWFORDVILLE, Ga., May 17, 1871. 
To Zeno I. Fitzpatrick, Juriah H. Casey, Paul C. Hud- 
son, William G. Stephens and Joel T. Olive. 

Younc GENTLEMEN—Your letter of the 22d 
ultimo was duly received, and for the kind sentiments 
expressed in it towards me on the occasion and under 
the circumstances referred to, I now return you my 
thanks, with the assurance of a due appreciation of the 
parting emotions by which they were prompted. You 
will also allow me to say that however agreeably to you 
was the time spent here, it was no less so to me. Our 
association, in going together over the fields of the 
elementary principles of law, fields in which the scenes 
were all new to you, and though long since traversed 
by me, was nevertheless on my part not only an agree- 
able recreation but a source of real pleasure. 

It was, as you know, with considerable relucfance 
that I assumed the responsible position of becoming 
your instructor on the subject to which your minds 
were turned. I was very decided in my opinion, as I 
expressed it to you, that it would be greatly to your 
interest to go to a regular first-class Law School, and 
to put yourselves under the guide and tuition of able 
Professors, with all the superior advantages of a much 
larger library than you could have access to here, as 
well as the advantages of a systematic discipline and 
training in the exercises of regular moot courts; to say 
nothing of the benefits to be derived from a more ex- 
tensive association with others of your age engaged in 
the same pursuit; and it was only at your urgent re- 
quest that I yielded to your wishes. 

The delay of my reply to your letter has been oc- 
casioned by want of time (under the pressure of other 
duties in my prolonged bodily afflictions), to arrange 
and put on paper, in a condensed form, what you de- 
sire, not only for the purpose of keeping and preserv- 
ing as a memento of your sojourn here, but as a guide 
for your future action in the part you have undertaken 
in the drama of life. I now, however, most cheerfully 
give you a synoptical abstract of those general views, 
principles and precepts which I endeavored at all times 
to impress upon your minds. These are condensed in 
the shortest space my time will allow. 

In the beginning, then, at the very threshold of 
your studies, it was a leading object with me, to thor- 
oughly and deeply impress upon your minds the great 
magnitude—the vast extent, as well as the high import, 
of the work you were undertaking. 

The Profession of the Law, you were told, in my 
judgment was one of the highest and noblest, if not the 
very highest and noblest (in reference solely to human 
affairs), to which a young man of cultivated intellect 
and honorable aspirations can look, in selecting that 
field on which he can most effectually exert his gifts 
and talents in the attainment of what should be the 


chief end of life—in choosing that arena on which he 
can become most truly great, according to the right 
standard of greatness. According to this standard, you 
were told that in my judgment he is greatest who, in 
his various connections and relations in this state of 
existence, confers the greatest amount of substantia! 
good and permanent benefit upon mankind. 

The mission of the true lawyer is to vindicate the 
truth—to maintain justice—to assail wrong—to defend 
right—to detect fraud—expose crime—protect virtue, 
and shield innocence—in a word, to maintain the or- 
ganization and the well-being of society, on the best 
possible basis for the good of the whole, without injury 
to any. 

It is his primary business, therefore, to becom: 
thoroughly acquainted with those principles of nature 
which lie at the foundation of all human rights, whether 
to be found in the unerring manifestations of the world 
around him, or in the sacred revelations of the Creator. 
His special field of research, study and knowledge, is, 
it is true, the Law, commonly so-called: that is, those 
rules and regulations of the Society of State, in which 
he lives, by which human action is controlled and gov- 
erned between different persons with each other, within 
the limits of its power. 

This, of itself, embraces several wide and distinct 
branches or Departments. These can now only be 
briefly enumerated. 

Ist. Municipal Law, or those Rules regulating 
and controlling the actions of all persons composing a 
separate Society, Commonwealth, or State, in conform- 
ity to its organic structure, or the social compact, 1s it 
is termed (either expressed or implied) upon which its 
constitution or form of government is established. 

2d. Federal Law, or those Rules governing the 
actions of separate Societies or States, and the citizens 
of each respectively, in conformity to the organic law 
or structure of the Union of such Societies, or States, 
as may be united under a Federal compact, in contra- 
distinction to the social compact. 

3. International Law, or those Rules and Prin- 
ciples of natural right, by which the intercourse be- 
tween different Societies or States are regulated where 
no specific agreement or compact is entered into be- 
tween them. 

These several Departments of Law, in its profes- 
sional sense, are all distinct and separate, and should 
never be confounded. It is true, they all emanate from 
the same source, and rest upon the same basis—that is, 
natural right; yet they assume the various characters 
which require this classification, from the different 
forms in which human Societies or States are organ- 
ized, and the positions in which they stand in their re- 
lations towards each other. This view, of itself, with- 
out considering the different forms of government, pre- 
sents, as stated, a wide field of study in that province 
falling specially in the domain of the Law, technically 
speaking. But besides these separate Departments of 
the Law, to which his mind must be specially directed, 
the real Lawyer, if he would come up to the full meas- 
ure of his high vocation, must acquaint himself with 
all the essentials of every other Department of learn- 
ing—all that falls within the spheres of Art, Literature, 
Science and Morals, in the usual acceptance of those 
terms. He must, as Cicero said of the perfect Orator, 
know every thing that can be known, as far as possible. 

Upon him devolves not only the duty of vindicat- 
ing truth, maintaining justice, opposing wrong, and 
upholding the right, between his fellowmen in their in- 
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rcourse with each other; but in order to do this suc- 

ssfully, upon him devolves the higher duty of know- 
ng all that pertains to the general principles controlling 
uman conduct and human development, mental, moral 
s well as social; and all those incentives and motives 
vhich prompt mankind to aspire to what is good, noble 
ind grand in human achievement. 

The Law expounder in every community should 
ave all the requisite qualifications of a wise Law-giver 

1r the same people. It comes within the sphere of his 
luties to enlighten and direct public opinion—to ele- 
vate, by precept and example, the tone and moral stand- 
ird of the masses of the people—to instill into them 
the principles of virtue, honor and integrity, and to 
mpress upon them the fundamental truths of natural 
right and justice which lie at the foundation of all good 
vernment, and all true progress in civilization. 

In this way the duty devolves upon members of 

e legal profession, everywhere, to form and mould 
he social institutions around them, in their day and 
untry, so as to establish and secure in the best way 
possible what is called Liberty for the entire Body 
Politic. Where there is no Liberty there can be no 
idvance in Art, Literature, Science, or anything which 
narks civilization. Where there are no Lawyers there 
s no Liberty—never has been, and never will be; and 
the degree of Liberty enjoyed in all countries depends 
ipon the degree of culture, ability and integrity of those 
ipon whom the administration of their laws devolve. 
The first lessons, then, of the student of Law should 
be a thorough study of those principles of natural right 
which constitute Liberty in its truest sense. The proper 
idministration of Law is indeed the perfection of rea- 
son, in this, that it aims at nothing but the true attain- 
ment of right, and the maintenance of justice. The 
science of the elemental principles of government, 
therefore—and what ought to be its chief object—is 
the primal study of him who would be a Lawyer. 

Much has been said and written about Liberty 
and the security of which, as indicated, should be the 
object of all governments—much about Liberty in a 
state of nature, and Liberty in organized Society— 
about natural Liberty and civil Liberty. 

To these subjects your attention, in your course, 
was first directed; and I can here only say that the 
first great principle never to be forgotten, in my teach- 
ings to you on those subjects was: that civil or consti- 
tutional Liberty is nothing but natural Liberty, secured 
by organic law, to individuals and to States. 

It is a great error, you were told, to suppose, as 
some have taught, that man upon entering into Society, 
gives up, or surrenders any one of his natural rights. 

In forming. single Societies or States, men only 
enter into a compact with each other—a social compact, 
is it is called—(either express or implied)—for their 
mutual protection, in the enjoyment by each, of all 
their natural rights. No man by nature, has a right 
to hurt or wrong another. The chief object of all good 
governments, therefore, should be, the protection of all 
the natural rights of all their constituent members, 
whatever be its form. This consists, mainly, in pro- 
viding efficient modes and means for the prevention of 
wrongs or aggressions on these rights. Under govern- 
ments so constituted (whatever be their form), liberty 
exists—civil liberty, I mean. 

There is nothing, you were told, about which more 
has been written, and less, definitely, distinctly, and 
correctly stated, than about Liberty—civil Liberty and 
political Liberty. Many definitions have been given to 





these terms. Many of these definitions, put forth by 
learned men, are exceedingly erroneous, many more 
exceedingly confused ; while only a few rightly under- 
stood, express the truth. Some of them were pointed 
out to you—which I now repeat. 

The Archbishop of York, for instance, defines or 
states his idea on the subject in these words: 

“Civil or legal liberty is that which consists in a 
freedom from all restraints except such as established 
law imposes for the good of the community, to which 
. partial good of each individual is obliged to give 
place.” 

This definition, you were told, is founded upon a 
general and very prevailing dogma, that the main object 
in the formation of human societies and Governments, 
should be the security of “the greatest good to the 
greatest number.” This implies that the good of some 
must occasionally, at least, be sacrificed to the greater 
good of the greater number. Few heresies in the sci- 
ence of government are more erroneous than this most 
prevalent doctrine, or more mischievous in their ten- 
dencies and effects. The great object of Government 
should be, as stated before, to secure the greatest pos- 
sible good to every member of society, without INJURY 
to any. No ninety-nine persons, whatever, have any 
natural right to advance their interest, or good, by in- 
flicting an uncompensated injury to the hundredth, or 
in any other proportion. You were further instructed, 
that no Government is founded upon correct principles 
where the doctrine above alluded to is acted upon in 
its legitimate adminisiration ; nor can civil Liberty, with 
a correct understanding of its true nature, be said to 
exist in any thing like perfection, under any Govern- 
ment, which is either founded on, or administered upon 
any such doctrines or principles. 

Another learned writer upon this subject, referred 
to (Dr. Paley), changes the language somewhat, but 
gives in effect the same definition of liberty as that 
given by the Archbishop of York. 

Paley says: “Civil Liberty is the not being re- 
strained by any law, but what conduces in a greater 
degree to the public welfare.” 

This implies that the State may inflict a positive 
unrequited injury upon one or more of the community, 
if the general “public welfare” shall be promoted there- 
by. It therefore requires no further notice from what 
has just been stated. 

The same very erroneous idea, you were told, is 
embraced in the definition given by Sir William Black- 
stone in his unequalled commentaries on the laws of 
England, and whose masterly work on this subject 
would be your text books, as it is that of students of 
Law in al! the States of our Union, where the prin- 
ciples of the common law, English Law, in contradis- 
tinction to the Civil or Roman Law, are maintained. 
I was, therefore, the more particular in guarding you 
against this great error in a work which was to be at 
the head of the list of books that you were not only 
to read but study, if you ascend to eminence in the pro- 
fession you had chosen. Judge Blackstone’s definition 
you recollect is in these words: 

“Political, therefore, or civil liberty, which is that 
of a member of society, is no other than natural liberty 
so far restrained by human laws (and no farther) as 
is necessary and expedient to the general advantage of 
the public.” 

This definition, you were told, more nearly approx- 
imates the truth than either of the others; and yet it is 
defective, not only in this, that it embraces the same 
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erroneous implication, but also confounds political and 
civil Liberty, or treats them as the same. These words 
when accurately applied express very different and dis- 
tinct ideas, which should ever be so kept in the mind in 
all investigations or reflections upon the subject. 

Civil Liberty relates specially or specifically to the 
natural rights secured to individuals by the Govern- 
ment under which they live, without reference to the 
form in which the Sovereign or Governing power is 
exercised, or the channels through which its functions 
are performed. 

Political Liberty has a more general or generic im- 
port, and relates directly to the form or constitution of 
the Government, with its distribution and depositories 
of Sovereign Power. Civil Liberty is as different from 
Political Liberty (though the distinction 1s not exactly 
the same), as civil rights are different from political 
rights. A member of society may be in full possession 
of perfect Civil Liberty, and yet without any political 
right whateyer, as is the case with women and minors 
generally, as well as mere denizens, in most free States. 

The other error in Blackstone’s definition, arising 
from the retention in it of the implication to which | 
have referred, scems to have crept in as appears upon 
investigation, more from an indisposition on his part 
openly to assail or depart from authority, than from 
his own deliberate judgment. For it is not consistent, 
you were told, with what he affirms to be the principal 
aim of all Governments. This, on page 124, Ist book, 
Ist vol., he says, “is to protect individuals in the en- 
joyment of those absolute rights which were vested in 
them by the immutable laws of nature.” By absolute 
rights, he here means the indestructible natural rights 
to which I have alluded; and in his ideas as to what 
ought to be the chief or principal object of all Gov- 
ernments, he not differ from the position as- 
sumed in the forepart of s just been said. 


yet 


does 
vhat ha 
Now, perfect Civil Liberty is the secure enjoyment of 
what ought to be the chief object of all Governments 
to promote and secure, as far as possible, as stated by 
Blackstone. This is the security to every member of 
society of all natural rights vested in them by the 
immutable laws of nature. This error of the great 
commentator on the laws of England, in his definition 
of Civil Liberty, by leaving in it the implication stated, 
is also quite remarkable, you were told, from the fact 
that he cites as authority for it, the definition given in the 
Justinian or Roman Code. The definition there given, 
you recollect, excludes that implication, you were 
instructed. 


as 
Not, it is true, as construed by Paley and 
others of his school, but rightly construed, as it ought 
to be. The words are: 

“Facultas ejus, quod cuique fa nist quid 
jure prohibetur.” The clear and proper meaning of 
which is “the faculty of every one to do what every one 
pleases, except what is rightfully prohibited.” 

Paley and those of his school construe “jure” as 
if the Latin word had been “lege.” Hence, their defi- 
nition of Civil Liberty assumed the form that it con- 
sists in all the members of Society doing what they 
please, except in so far as they may be restrained by 
some law, whether founded upon natural RIGHT or not, 
which “conduces in a greater degree to the public wel- 
fare.” This yields the whole question of right to 
might. “Jure,’ in Latin, has a very different meaning 
from “lege.” If the draftsman of the definition of 
Civil Liberty in the Justinian Code had had the same 
idea of it as Dr. | and others of his school, he 
would in his definition have used the word “lege” in- 
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stead of “jure.” As it stands, the definition was evi- 
dently intended to convey the idea that where Civil 
Liberty is enjoyed every member of society has a right 
to do everything that he or she pleases, except what is 
“rightly prohibited ;’ and by the laws of nature no one 
can be rightly prohibited from doing anything, except 
what inflicts injury upon or does wrong to some one. 
No person by nature has any right wantonly to hurt or 
injure either another, or himself or herself. By nature 
man is endowed with certain “absolute rights,” 
Blackstone terms them; these are all for the security 
of his good, not his injury in any way: and the chief 
object of Government, therefore, should be the pro- 
tection of these rights. It is for the protection of these 
rights, and mainly for their protection, that Societies, 
or States, are founded and Governments instituted 
In a state of nature, and without the restraining power 
of Government, the strong would impose the 
weak, wrongs upon rights could not be prevented ; but 
in entering into Society for the purpose of having their 
natural rights secured and protected—‘those absolute 
rights which were vested in them by the immutable 
laws of nature,”—the weak do not give up or surrender 
any portion of those rights not a jot or tittle of a 
single one of them—in any Government organized and 
constituted as it should be. 

An inquiry into what particulars, cert 
such as are to be found in all communities, 
of sufficient mental and moral development, can be 
RIGHTLY restrained in their volitions and actions, for 
their own good, as well that of all the rest of So- 
ciety, and which their NATURAL RIGHTS, in point of 
fact, require (as is the case with children, to say noth- 
ing of others), presents the gravest problems which 
ever engaged the attention of Philanthropists, Law- 
givers and Statesmen. That, however, raises questions 
not now under consideration. The PRINCIPLE which 
should govern in every case, is all that is at present 
set forth. 

With a clear understanding of what has been said 
of individual rights in any properly constituted State, 
or properly organized Government in a single or sepa- 
rate Society or Commonwealth, you were told that you 
could readily perceive those principles which underlie 
and govern the rights of different Societies or States 
in their intercourse with each other. Peoples in their 
organized character as a State, have their natural rights, 
as a distinct body politic as well as the individuals com- 
posing it have theirs. The natural rights of States, 
therefore, are governed and subject to the same prin- 
ciples, or should be, which are set forth above in ref- 
erence to the natural rights of individuals. As each 
individual person in nature constitutes a separate and 
distinct physiological organism, so any number of in- 
dividual persons forming a separate and distinct So- 
ciety or State, constitute a separate and distinct politi- 
cal organism. It is to such a political organism thus 
formed, that the natural rights of States, spoken of, 
belong. The self-determining power of the individual 
organism is called the Will. The like self-determining 
power or attribute of the political organism is what is 
properly styled Sovereignty, in the application of this 
word to Commonwealths; and the natural rights of 
States or Commonwealths are properly styled Sover- 
eign Rights. As the will or mind in the individual or- 
ganism is indivisible, so the Sovereign or self-deter- 
mining power in the separate social or political organ- 
isms is indivisible. Societies or States in their rela- 
tions towards and intercourse with other Societies o1 
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States, are governed by the same great moral law of 
natural right by which individuals in each Society or 
State, by nature and in all good Governments, are gov- 
erned in their relations and intercourse between them- 
selves. As individuals for the protection of their nat- 
ural rights enter into a single Society or State, by the 
formation of Governments under a social compact, so 
separate Societies or States often find it necessary for 
the protection of their Sovereign Rights to enter into 
the formation of a Government of a higher type, under 
a Federal compact 

A single State or nation organized under the So- 
cial compact, presents Government in the simplex or 
first form. A number of States or Nations organized 
under the Federal Compact, presents Government in 
its higher or complex form: so Federal Unions or Con- 
federations of separate States under a Federal Com- 
pact, exhibit Government in the highest type. This is 
the form of Government under which we live. Hence 
the study of Federal Law as distinct from Municipal 
and International Law, was impressed upon you as a 
matter of special importance. Organic or Constitu- 
tional Law, both of the State and the Union of the 
States, and their mutual bearings upon each other, were 
also presented as matters requiring your close atten- 
tion. These were to be studied with as much assiduity 
as the Municipal Code of your State, keeping in mind 
all the time the wide difference between Municipal and 
Federal law. The former springs directly from the 
Sovereign Law-making Power of the State, organized 
under the Social Compact. The latter emanates from 
the properly constituted Law-making power of all the 
States united under a Federal Compact, and is re- 
stricted to limited and specially enumerated subjects. 
One of the most marked differences between the two 
is that Municipal Law can rightfully extend to all mat- 
ters which are not expressly prohibited in the Organic 
Law of the State; while Federal Law cannot right- 
fully extend to any matter or subject to which the 
rightful exercise of the Sovereign Power of Legisla- 
tion has not been clearly delegated by the States in the 
Compact of their Union. 

At this point, Young Gentlemen, in complying 
with your request it may be proper for me to state, 
that in our going over the field of Municiapl Law with 
Blackstone as your text, I took occasion to call your 
attention to the fact that his definition of Municipal 
Law was inapplicable to this State, as well as to all the 
His definition, you recollect, is 


States of our Union 
in these words: 

“Municipal law is a rule of civil conduct pre- 
scribed by the Supreme power in a State commanding 
what is right, and prohibiting what is wrong.” 

This definition is entirely inapplicable to us. In 
this country the exercise of Supreme powers is vested 
in no one Department of the Government, neither in 
the structure of the social or State Organic Law, nor 
in that of the Federal Union. With us, the exercise 
of the Supreme Power, or the Sovereign Power, both 
in the State and Federal Governments, is vested in 
Three separate, distinct, independent and co-equal De- 
partments, the Legislative, Judicial and Executive, 
which sub-division of the exercise of the Supreme 
Powers of the State constitutes one of the most strik- 
ing features in the American system of free institu- 
tions. It presents that Trinity in Unity which approx- 
imates perfection in human Governments. Hence, with 
us the proper definition of Municipal Law is: A Rule 
of civil conduct prescribed by the properly constituted 


law-making power in a State, in conformity to the or- 
ganic structure thereof, commanding what is right, and 
prohibiting what is wrong. 

The same definition changing the word State to 
United States is applicable to Federal Law. In our 
systems, the Judicial and Executive Departments are 
equally supreme with the Legislative. The concurrence 
of all three is necessary to impart validity to any act 
of the Legislative Department. 

This is not the case elsewhere. In all other coun- 
tries the Judicial Power is held to be SUBORDINATE to 
what is called the PoLiticaL Power of the State. It 
is not so with us. Here the Judicial Power is co-equal 
with the other two Departments in the exercise of Sov- 
ereign Power within the assigned sphere of its action. 

In relation to Federal Law, your close attention 
was given, throughout your course, upon many sub- 
jects about which more interesting discussion has taken 
place in this country than perhaps upon any others; 
as, for instance, upon the subject and nature of citi- 
zenship in the United States—State and Federal—and 
the “unifonm Rule” of naturalization throughout all the 
States, by which those who seek an asylum among us, 
from all other lands, can become entitled to the rights 
of both—the latter through the former—and upon the 
same principle and footing as all natives of the States 
respectively. 

Also, upon the subject of Federal Taxation—with 
its various kinds—particularly the two great leading 
and distinct modes of -Taxation—the direct and the 
indirect. When the former is to be adopted, the levy 
is to be made upon the basis of Federal population; 
when the latter, the levy is to be made upon the prin- 
ciple of uniformity, or equality in amount, exacted in 
all parts of the Union. On this subject your attention 
was specially directed to the very able and eloquent ar- 
gument of ex-Governor Herschel V. Johnson before 
the Supreme Court of the United States, at its last ses- 
sion, on the unconstitutionality of the late iniquitous 
Federal Tax on Cotton. Your attention was also di- 
rected to all the limitations of the powers of the States 
severally set forth in the Federal Compact. Time, 
however, will now allow me to repeat the views given 
you on only one of these, and that one on which you 
all seemed to take the most interest. I refer to that 
clause in the Federal Constitution which prohibits any 
State of the Union from passing any act “impairing 
the obligation of contracts.” On this point you were 
told that there is hardly any subject in law on which 
more confusion seems to exist in the minds of many, 
who are considered jurists of eminence, than this. By 
not a few of this class it is treated as if it embraced 
something outside of itself, and carried with it some 
other law, or as if it were regulated and controlled by 
some other laws than those which relate solely to its 
own construction. 

The first step to be taken in considering this ques- 
tion, as in many others, should be to clear away a vast 
deal of rubbish by having settled in the mind a clear 
and distinct idea of the meaning of the words. 

What, then, is the true meaning of the “obliga- 
tion of a contract?” It is this, and this only: The 
legal import and force of the words and terms used by 
the parties making it according to the laws regulating 
those words and terms at the place and time when and 
where the contract is made. 

It is, in other words, that which binds a party to 
do or not to do what he undertakes, or promises, ac- 
cording to the laws regulating the nature and validity 
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of contracts at the place and time any contract is made. 
The obligation of the contract springs from the legal 
force of the words and terms upon its face. If valid 
where and when made it is valid everywhere. Its obli- 
gation, or legal force, thus given to it travels with it in 
all places, and in every forum of justice, but it carries 
with it no other law of the place where it was made; 
as no other enters at all into it, and no other becomes 
part of it, either there or elsewhere. 

This is the “obligation of contracts,” 
State in the Federal Union can impair. 

There are many other subjects, it would be quite 
agreeable to me, in compliance with your wishes, now 
to repeat the views given upon, if time and ability 
would allow. These, however, both forbid; but I can- 
not conclude this brief sketch without alluding to my 
utmost endeavors to impress most deeply upon your 
minds, that the Government of the United States, es- 
tablished by our ancestors, presents the Federal form 
in greater perfection, than it was in any model of the 
kind ever before exhibited. In many respects it is al- 
together novel and peculiar. The most striking spe- 
cific differences from all previous Governments of this 
type, is as before stated, in the sub-division of the 
Sovereign Powers delegated to the States in common 
by the States, severally forming it, into Legislative, 
Judicial and Executive departments—in the keeping 
of these departments separate, distinct, independent and 
co-equal ; and in the new machinery introduced into it 
for the execution of its delegated powers, within the 
sphere of their limitations, directly upon the individual 
citizens of the separate States without their inter- 
mediate sanction, in each case as it arises. This sanc- 
tion and the whole arrangement was given and agreed 
upon by the Sovereign Power of each State in the 
Articles of their Union as the organic law of their 
Constitution. 

The great and leading object in our Union, as it is 
in all such forms of Government, was to protect and 
maintain inviolate the Sovereign Right of self-govern- 
ment or self-determination on the part of the Peoples 
of each one of the States respectively and severally ; 
just as the great and leading object of all single Gov- 
ernments should be, “to protect individuals in the en- 
joyment of those absolute rights which were veste1 in 
them by the immutable laws of nature.” The Federal 
Government of the United States, therefore, viewed in 
respect to all its parts—its most striking new features 
with its new machinery, etc., I have on all occasions 
stated to you with earnestness, presents the grandest 
model of a Confederated Republic, as Washington 
styled it, ever before established in the annals of his- 
tory. It deserves thorough study and patriotic devo- 
tion by every true friend of Liberty within its bounds. 

In wondering at, while admiring its matchless 
structure, Lord Brougham, without any extravagance 
in thought or language, said of it as a whole, that it 
“is the very greatest ,efinement in social policy to which 
any state of circumstances has ever given rise, to which 
any age has ever given birth.” 

The structure of this wonderful system is due 
mainly to the genius of that master mind of his day, 
Thomas Jefferson, and to it he looked, as he said, as 
the “world’s best hope.” 

These, young gentlemen, are some of the leading 
ideas I endeavored to impress upon you in the begin- 
ning, on the very threshold, and throughout your whole 
course of study of these great truths and principles of 
Law, and the administration of Justice, which when 


which no 


well understood and earnestly pursued in | fe, add so 
much dignity and honor to the legal profession; and 
by which those who come up to the proper standard of 
the high mission of Law-administers and Law-givers 
everywhere, in all countries and ages, have been, are, 
and will be, as Moses, Solon, Lycurgus, Cicero, Bacon, 
Coke and Jefferson, to say nothing of others, among 
the greatest, if not the very greatest benefactors of 
mankind, 
ALEXANDER H. STEPHENS 


Need of Preventive Work in Juvenile Delinquency 


Pointed Out 

SERIOUS lack of preventive work in the field 
A of juvenile delinquency exists in every state 
in the Union, declares the Year Book of the Na- 
tional Probation Association, recently issued. “If 
business interests realized the actual cost of crime 
and delinquency where probation is not operating, 
in comparison with its cost where it is operating 
successfully,” it is stated, “they would not only 
demand that more probation officers be employed 
but that the state governments interest themselves 
actively in improving this service.” 

“Probation,” the Year Book goes on to ex- 
plain, “does not mean a program of coddling crim- 
inals, but a process of social reconstruction which 
seeks to give the young offender the things which 
have been lacking in his home training, and to make 
successful citizens out of potential criminals. If 
wisely applied and administered, it will be pos- 
sible to successfully return to society about 80 per 
cent of those given this form of treatment. From 
50 to 60 per cent of prison inmates are repeaters, 
which shows that punishment by imprisonment 
does not as a rule reclaim the offender or prevent 
further crime.” 

The Year Book adds, however, that probation 
should not be used in dealing with certain types 
of offenders, such as professional criminals, gang- 
sters, confirmed or purposeful criminals or those 
who are dangerous because of their mental condi- 
tion. 

Six causes for our present crime situation are 
given in the volume. These are: lack of probation 
service; the appointment of judges and probation 
officers through political influence, without regard 
to qualification ; public demand for vengeance, lead- 
ing to harsh decisions and overcrowding of prisons; 
lack of facilities for physical and psychiatric exam- 
inations ; failure to keep adequate and efficient case 
records; and lack of public supervision and interest 
in crime prevention work. 





Review of Recent Supreme Court Decisions 
(Continued from page 311) 


and said that to enforce it would amount to confiscation. 
Blodgett v. Holden, 275 U. S. 142 and Untermyer v. An- 
derson, 276 U. S. 440, considered the validity of an enact- 
ment which laid a tax upon donors because of gifts fully 
consummated prior to its passage. We held this was be- 
yond the power of Congress. None of these cases is in 
point; they gave no consideration to the power of Congress 
to require that taxable income should include profits from 
transactions consummated within the year. 

We can find nothing unusual, arbitrary or capricious 
in the provision of the taxing Act here involved, and the 
judgment of the court below must be affirmed. 


The case was argued by Mr. Wayne Johnson for 
petitioner and by Solicitor General Hughes for re- 
spondent. 
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OPINIONS OF COMMITTEE ON PROFESSIONAL 
ETHICS 





Opinion No. 21 

HICANERY: Improper for an attorney to cause 
C a defendant to be enticed outside of jurisdiction 

in order that plaintiff may, during his absence, 
bring suit on jail limits bond 

The Committee 
opinion as to the propriety of 
attorney. 

The attorney 
arising out of an 


asked to 
conduct of an 


has been express its 


certain 


was plaintiff in a suit for damages 
collision. He obtained a 
judgment which remained unsatisfied. The defendant 
was arrested on a body execution, but in accordance 
with the laws of that . was released on a jail limits 
bond, which large within the 
county where the The law 
provides that if the judgment debtor go outside the 
county and returns before the commencement of suit, 


automobile 


state 
permits_him to go at 


judgment was rendered. 


such return will be a bar to such action 

Some four years after the 
this bond, the plaintiff-attorney, 
wise collecting the judgment, planned to get the defen 


defendant’s release on 
despairing of other- 
dant to go outside the limits of the county so that suit 
on the bond might be commenced during his absence 

The defendant was at that time 
man and interested in selling a piece of property which 
is across the county line. The plan of the plaintiff- 
attorney carried out by the aid of a wife of a 
friend, who is a brother of the attorney for the sheriff 
of the county. This lady, he pretext of looking 
over the property, was accompanied by the defendant 
some 50 or 100 feet over the county line. After they 
made an appointment 


a real estate sales 


was 


under 


returned inside the county she 
with the defendant to again look at the property ten 
days later. After appointment made, the 
plaintiff-attorney drew up papers for a suit against the 
sheriff on the bond and arranged that this suit should 
be filed during the exact time within which the defen 
dant was expected to again be across the county line 
during the subsequent appointment 

The suit was commenced by the plaintiff-attorney 
but the defendant became suspicious and refused to go 
outside the county again. The conduct of the plaintiff- 
attorney was challenged by the defendant's attorney 
and the Committee has been requested to express its 
opinion. 

The Committee’s opinion was stated by Mr. GAL- 
LERT, as follows: 

Canon 15 provides that “tl 
not permit, much less does 
client, violation of law or any 
chicane.” 

The Committee deems tie action of the attorney 
chicanery, and unbecoming a m¢ mber of the profession 


this was 


office of attorney does 
demand of him for any 
fraud or 


manner of 


whose usefulness so largely depends on public confi- 
dence and esteem. The fact the attorney is himself the 
plaintiff is immaterial; he should not attempt to do for 
himself that which he cannot with propriety do for 
another. 


Opinion No. 22 
JupicraL =Etaics—COonPFLictING Duties: Im- 
propriety of serving in military capacity while holding 
judicial position. 


A District Judge of a state the constitution of 


which, in prescribing compensation for judges, reads in 
part that “such judges shall receive no fees or per- 
quisites nor hold any other office of profit or trust 
under the authority of the state, or the United States, 
during the term of office for which such judge shall 
be elected,” asks the Committee's opinion as to whether 
it is unethical for such a judge to be a member of the 
National Guard, or the Officers Reserve Corps of the 
United States Army. 

Assuming it to be proper for such a judge 


to be a 
member of the Officers Reserve Corps in imactive serv- 


] 


which does not include any compen 


ice or in training, 


sation, he desires to know whether it would be proper 


for such a judge to accept appointment to active train- 
ing during two weeks in the year, and whether, if such 
an appointment to active training be accepted, it is 
ethical for federal pay and/or 
(bh) allowance for subsistence, rent or travel 

The opinion 
HINCKLEY. 

The Committee disapproves of membet 


him to accept (a) 


Committee's was stated by 


ship in the 
National Guard or Officers Reserve Corps by one hold- 
ing judicial office. The offices of judge and of 
belong to different departments of government, one 


its nature, and 


soldier 


being judicial and the other executive in 
might easily involve conflicting obligations. 

In view of the foregoing opinion it is unnecessary 
to consider the question of receipt of salary as a judge 


and of pay and allowances as a soldier 


Opinion No. 23 

CoNFIDENCES OF A CLIENT: Duty of 
to protect the confidences of a client 

A member of the Association asks the Committee 


an attorney 


to express its opinion regarding the duty of an attor- 
ney to disclose to the prosecuting authorities, the 
whereabouts of a fugitive client. The facts as stated 
are that, prior to the trial, the client fled and went 
into hiding, his bond was forfeited and the court issued 
a warrant for his arrest, his relatives requested the 
attorney to endeavor to find him and gave the attorney 
confidential information as to places where he might 


be found, and the attorney eventually located him and 
advised him to return and surrender, which he even- 
tually did. The question presented 1s whether it was 


the duty of the attorney, under the circumstances, to 
inform the officials as to his client’s hiding place, or 
whether such information is one of those confidences 
of a client which the profession is ethically bound to 
respect. 

The Committee’s opinion was stated by Mr. GAt- 
LERT. 

It is in the public interest that even the worst 
criminal should have counsel, and counsel can not prop- 
erly perform their duties without knowing the truth. 
To hold that an attorney should reveal confidential 
information which he has obtained, by virtue of his 
professional employment, from members of the family 
of a criminal, would prevent such frank disclosure as 
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might be necessary to a proper protection of the client’s 
interest. 


Opinion No. 24 


Business Carps: Their publication held to be 
advertising. 

Business Carps: Impropriety of their publica- 
tion in association and society journals or programs. 

“LocaL Custom” DeFrinep: Definition of what 
is sanctioned by the “local custom” mentioned in 
Canon 27. 

\NNOUNCEMENTS: Property of their publication 
in bar journals 

The Committee has received many requests 
that it express its opinion as to the propriety of a 
lawyer’s causing his name to be inserted in journals, 
other publications, published or spon- 


programs 


sored by associations, societies, clubs, fraternities 
and other organizations, irrespective of whether 
they are organized for profit or for charitable, edu- 
cational, civic cial or trade purposes. 

lhe question becomes of importance because of the 
constantly increasing number of such journals for 
which advertising is solicited in order to make them 
self-supporting Such organizations also frequently 
solicit advertising for the programs of theatrical, 
musical and other entertainments which they give or 
sponsor. The Committee is informed that many 


ithout thought of impropriety, autho- 


lawyers have, 
ition of their cards, not because these 


rized such public 
lawyers believed the advertising to possess any value, 
but as a contribution to the organization which so- 
licited it 

\ bar association which publishes a monthly jour- 
nal, the circulation of which is limited to lawyers, law 
libraries and legal fraternities, also wants to know 
whether it would be proper for lawyers to publish 
therein announcements as to changes in firm name, 
partners, associates or office address. The statutory 
State Bar of the state in which this association is 
located has decided that it is not improper for attor- 
neys to cause their professional cards to be inserted 
in local newspapers as that practice has been sanctioned 
in that state by local custom. 

The Committee’s opinion was stated by Mr. 
How! 

Canon 27 prohibits all forms of advertising for 
professional business, except that it states that the pub- 
lication of ordinary simple business cards, when sanc- 
tioned by local custom, is not per se improper. The 
publication of a lawyer's card is advertising to procure 
business and, unless it falls within the sanction of the 
exception stated, is prohibited by the Canon and must 
be regarded improper, irrespective of the intent 
which actuates it. As the Committee does not find that 
the publication of such cards in association and society 
journals or programs has ever been sanctioned by the 
local custom referred to, such publication is, in its opin- 


ion, improper 
Prior to the adoption of the Canon, it was a long 
standing custom in certain smaller communities for 
lawyers to publish their cards in local newspapers and 
that is the particular “local custom”—and the only one 
which it was intended the Canon should sanction. 
As this sanction is an exception to a well established 
principle, the Committee does not believe it should be 
extended to other publications or other customs. 
Since journals published by bar associations do 
not fall within the exception, the Committee must 
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regard the publication of lawyers’ cards as being 
improper. Though solicitation of lawyers is held 
to be no less improper than solicitation of laymen, it is 
recognized that certain forms of advertising in pro- 
fessional publications are for the convenience and 
benefit of the profession generally, and, therefore, are 
not to be regarded as improper (Canon 43). There- 
fore, the publication in bar association journals of sim- 
ple announcements of changes in partnerships, asso- 
ciates, firm names or office addresses, being for the 
convenience of the profession and not for the financial 
advantage of the advertiser, is not objectionable. 





Letters of Interest to the 
Profession 
Omissions from Air Law Bibliography 


Epitor, AMERICAN Bar ASSOCIATION JOURNAL: 

I have just received a letter from Mr. Louis G. Caldwell, 
Chairman of the Association’s Committee on Communications, 
calling my attention to the fact that a pamphlet entitled “State 
and Municipal Regulation of Radio Communication,” Paul M. 
Segal and Paul D. P. Spearman, Government Printing Office, 
Washington, 1929, was omitted from the radio section of the 
bibliography on air law which I prepared for the Air Law 
Institute and which was published in your April issue. 

Mr. Caldwell suggests that it might be advisable to men- 
tion its omission as an oversight, in the next issue of your 
JOURNAL. 

April 1. 
HorTcHkIss, 
Institute. 


ELizABeTH B 
Secretary-Librarian of the Air Law 
Epitor, AMERICAN BAR ASSOCIATION JOURNAL: 

I note that the selected bibliography on Air Law published 
in the April, 1930, Number of the AMERICAN Bar ASSOCIATION 
JouRNAL, at page 264, makes no reference to the earlier reports 
of the Committee on the Law of Aviation and the Committee 

1 Air Law of the American Bar Association preceding 1927. 

The first report submitted on this subject was made to the 
Executive Committee on January 3, 1921, and it contains an 
extensive bibliography of 24 pages. It was not, however, pub- 
lished in the annual reports of the American Bar Association, 
and it is out of print, although it has been much in demand. 

The next report was made to the Association, and will, I 
think, be found in the annual reports next succeeding January 
3, 1921, and reports were made in the subsequent years prior 
to the first of those mentioned on page 266 of the April issue 
of the JourNAL, 

It appears to me unfortunate that the JourNAL fails to 
mention these earlier reports as a part, at least, of the history 
of the subject matter. 


Cuartes S. Boston. 
April 1. 
Appointment of Notaries Public 
Epitor, AMERICAN BAR ASSOCIATION JOURNAL: 


The enormous expense resulting from the ignorance and 
carelessness of Notaries Public throughout the United States 
has led to the recent suggestion that only members of the Bar 
should be appointed to this office. The American Bar Associa- 
tion might support this suggestion to good purpose. The 
present practice of appointing all kinds of people, in all walks 
of life to act as Notary Public has resulted in thousands of 
errors in the land records of the various States. A defective 
jurat, due to the carelessness of the Notary before whom a 
deed or deed of trust was executed has resulted in defective 
title, and prevented or delayed the owner of the property in 
obtaining a loan, or in making a sale. 

Under present conditions clerks in drug stores, young 
women, unfamiliar with legal practices, and others who have 
never even seen a deed are appointed to the office of Notary 
Public. The mistakes they make in filling out jurats are very 
costly to cure, either by equity suits or quit claim deeds. Title 
examiners in every jurisdiction know this to be true. Nearly 
all of this trouble could be prevented if a Notary was required 
to be a member of the Bar, as he would have a true conception 
of the papers he would be called on to execute. The American 
Bar Association would render a real service by supporting the 


suggestion that only members of the Bar in the various States 

be appointed Notaries Public. In fact the suggestion might 

even be considered by the Conference on Uniform State Laws. 
FrepericK S. TYLER. 


Washington, D. C., March 31 





Publications of Division of Commercial Laws, 
Department of Commerce, for February 


American firms doing business in Norway will be in- 
terested in the article entitled “Doing Business in Norway,” 
on page 340 of Commerce Reports for February 1930, 
pointing out the requirements governing foreign corpora- 
tions and treating on the subject of liability to taxation. 

On page 341 of Commerce Reports for February 3 the 
details of the new mining tax law in Mexico are set forth. 


This law, recently promulgated, decreases in certain in- 
stances the rate of taxes paid by mining companies. For- 
merly taxes on the mining industry were collected both by 
the State and the Federal Government, but under the 
new law the amount of the taxes will be collected by the 
Federal Government with a reduction of 1 per cent on 
the Federal tax. 

Chile has enacted a new chattel mortgage law to cor- 
rect deficiencies that have existed for many years with 


reference to installment sales, the two major defects pre- 
viously existing being that the seller could not retain title 
to the objects sold if it left his possession and, upon being 
rented, the purchaser could not secure reimbursement for 
a part of the payments made when repossession was ef- 
fected by reason of non-payments. A discussion of this 
law appears on page 478 of Commerce Reports for Feb- 
ruary 17. 

The Bureau of Commerce and Industry of the Philip- 
pine Islands will not issue a provisional license to do busi- 
ness in the Philippines to an American firm, pending the 
production of all the required documents. Heretofore, in 
certain cases, it has been possible to obtain such 
visional licenses. The documents required, and the pro- 
cedure to be followed in the registration of American cor- 
porations in the Philippine Islands are discussed in the 
article appearing on page 266 of Commerce Reports for 
January 27. 

Following is a complete list of material published: 

Special Circular No. 200, Italian Company Law. 

Special Circular No. 201, Patent and Trade Mark Pro- 
tection in Turkey. 


Nr - 
pro 


Special Circular No. 202, Installment Sales Under 
Chile’s New Chattel Mortgage Law. ; 
Special Circular No, 197 (Replacing No. 197)—A Law 


and Its Regulation Replacing Decree Establishing Ins 
ment Sales Registry in Peru. 

Commerce Reports Jan. 27: 

Registration of American Corporations in the Philip- 
pines. George B. Martin, Division of Commercial Laws. 

Cargo Insurance Policies Standardized in England. 
Alfred Nutting, of the American Consulate General, Lon- 
don. 

New Statute on 


Bankruptcies and Compositions in 


3razil. Commercial Attache Carlton Jackson, Rio de Jan- 
eiro. 

Cost of Mercantile Registration Doubled in Peru. Of- 
fice of the Commercial Attache, Lima. 

February 3: 

Doing Business in Norway. Commercial Attache Mar- 


quard H. Lund, Oslo. 
New Legislation on the Mexican Mining Industry. As- 
sistant Trade Commissioner Walter E. Aylor, Mexico City. 
Tax Exemption on Insurance in Norway. Trade Com- 


missioner Gudron Carlson, Oslo. 

Protested Drafts in Colombia. Commercial Attache 
Walter J. Donnelly, Bogota. 

Notable Increase in Life and Personal Accident In- 
surance in Mexico. Assistant Commercial Attache Albert 
*, Nufer, Mexico City. 

February 10: 

Taxation of Corporations in Paraguay. Vice Consul 


John B. Faust, Asuncion. 

Argentine Decision Concerns Time Limit for Trade- 
Mark Actions. 

Restrictive Stock Issues in Switzerland. Commercial 


Berne. 
in France. 


Attache Charles E. Lyon, 
Basis for Taxing Foreigners 
February 17: 

Chile’s New Chattel Mortgage Law. 
tache Ralph H. Ackerman, Santiago. 


Commercial At- 
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Meeting of Standing Committee 
on Communications at 
Washington 


pe hats the policy inaugurated last year 
the Commtitee on Communications held an open 
meeting on February 20, 1930, at the Mayflower 
Hotel in Washington, D. C. Invitations to attend 
and participate in the discussion were sent to the 
various Government officials concerned with radio 
regulation, to all the important communications 
companies, both wire and wireless, and to the organ- 
izations and individual lawyers who, according to 
the committee’s information, were interested in the 
questions it is considering. 

The attendance was very gratifying. The Fed- 
eral Radio Commission was represented by its 
Chairman and two members of its Legal Division. 
Other Government officials included the Chief of 
the Radio Division of the Department of Com- 
merce, the Chief of the Radio Section of the Bureau 
of Standards, the Assistant Chief of the Radio Sec- 
tion (who is now Chief Engineer of the Federal 
Radio Commission) and an Assistant to the Solic- 
itor of the Department of State, who has had very 
close contact with international radio problems. 
Other organizations represented were American 
Engineering Council, American Federation of La- 
bor, American Telephone & Telegraph Company, 
International Telephone & Telegraph Corporation, 
Mackay Radio & Telegraph Company, National 
Association of Broadcasters, National Broadcasting 
Company, Inc., Radio Corporation of America, 
Radio Protective Association, Robert Mack Radio 
Service and Universal Wireless Communications 
Company, Inc, In addition, a number of individual 
lawyers attended. Four members of the Committee 
on Communications were present at the sessions, 
Messrs. Cassius E. Gates, William G. Green, How- 
ard S. LeRoy and Louis G. Caldwell. 

The morning session was opened by an address 
of welcome by Hon. Ira E. Robinson, then Chair- 
man of the Federal Radio Commission and formerly 
a member of the Court of Appeals of West Vir- 
ginia. Then there followed a discussion of the four 
general topics: (1) Need for amendments to the 
Radio Act of 1927; (2) the Couzens Bill to estab- 
lish a Commission on Communications; (3) miscel- 
laneous bills concerning electrical communications, 
now pending or proposed in Congress; and (4) 
problems of state and municipal regulation of elec- 
trical communications. 

Interest centered largely on the procedural de- 
fects in the Radio Act of 1927, particularly the pro- 
visions covering appeals from decisions of the 
Commission, and on the necessity of repealing or 
modifying the so-called Davis or equalization 
amendment. Particularly valuable contributions 
to discussion on the latter subject were made by 
Dr. J. H. Dellinger, Chief of the Radio Section of 
the Bureau of Standards, and W. D. Terreil, Chief 
of the Radio Division, Department of Commerce. 

Pursuant to a suggestion which had emanated 
from the American Engineering Council in the fall 
of 1929, an informal liaison has been established 


between that organization and the Committee on 
Communications. The American Engineering 
Council has in its Board of Directors and member- 
ship the leading radio engineers of the United 
States, so that its willingness to cooperate has been 
very welcome. It was represented at the meeting 
by Dr. J. H. Dellinger and Mr. Edwin F. Wendt, 
of its Committee on Radio Broadcasting and Com- 
munications Committee respectively. 

In the evening the Committee on Communi- 
cations held a joint dinner and meeting, at the Uni- 
versity Club in Washington, with the American 
Section of the International Committee on Wire- 
less Telegraphy, an organization composed largely 
of lawyers and radio engineers devoted to the 
study of international radio problems. Congress- 
man Wallace H. White, Jr., of Maine, President of 
the American Section and Chairman of the House 
Committee on Merchant Marine and Fisheries, pre- 
sided. Senator C. C. Dill, of Washington, member 
of the Senate Committee on Interstate Commerce 
and co-author with Congressman White of the 
Radio Act of 1927, was also present and gave a 
brief address. The meeting was attended by prac- 
tically all those who attended the morning session 
and a large number of other lawyers and radio 
engineers. Papers on international radio questions 
were read by Lieutenant Commander T. A. M. 
Craven of the United States Navy, and William R. 
Vallance, Assistant to the Solicitor, Department of 
State, and, in addition, a short talk was given by 
Colonel Samuel Reber, Foreign Represenative of 
the Radio Corporation of America. 

It developed at the meeting that considerable 
progress has already been made toward remedying 
the defects of the Radio Act of 1927, as pointed out 
by the committee in its report of last year. Credit 
for this belongs to the chairmen and certain indi- 
vidual members of the Senate and House Commit- 
tees, who have been devoting their time and 
efforts to this end. As a result of an Act of Con- 
gress approved December 19, 1929, the unfortunate 
year-to-year status of the Federal Radio Commis- 
sion as a licensing authority has beeu replaced by a 
Provision has been made 


earnest 


more permanent status. 
for the employment by the Commission of a Chief 
Engineer and assistant at adequate salaries. The 
? 7 


practice followed by Congress at its two previous 


sessions of cutting short the terms of office of Com- 


missioners to one year has been abandoned and 
reappointments have now been made on a six-year 
basis. The practice of cutting short maximum 


license periods to three months in the case of broad- 
casting stations and one year in the case of all other 
stations has likewise been abandoned so that after 
December 31, 1930, longer licenses may be issued 
up to a maximum of three and five years respec- 
tively. In addition, there is pending in Congress a 
bill introduced by Senator Nye of North Dakota, 
repealing the Davis Amendment. In the House a 
sill has been introduced by Congressman White, 
remedying practically all the procedural defects in 
the statute. The Senate Committee on Interstate 
Commerce, in redrafting the bill to establish a Com- 
munications Commission, is giving careful study 
to the provisions taken over from the Radio Act 
and may be counted on to endeavor to remedy all 
serious procedural defects. 











Cask 
Scho 
(ssi: 
Wits 
nan 
Mon 
he 1 

Af 


rest, 


Miss 
har 
epre 
Cia 
I I te 





tors 





1em 
lure 


















NEWS OF STATE 


AND LOCAL BAR ASSOCIATIONS 








Georgia 





Death of Georgia Bar President 
Joseph E. Pottle, 63 years of age 
’resident of the Georgia Bar Associa- 
on, died at his home in Milledgeville, 
seOrgia, on March 27, 1930. 

Mr. Pottle had long been identified 
with the legal affairs of this State. He 
was graduated from the University of 
reorgia, and from 1903 to 1916 was So 
citor General of the Oconee Circuit; 
iter he was defeated in his race for gov- 
rnor of Georgia by Hugh Dorsey. 

For many years Mr. Pottle had been 
ctive in his connection with the Geor- 


gia Bar Association, and had been a 
nember of many of its ymmittees, at 
ne time being chariman of the Exec- 


itive Committee 
Under the Constitut f the Georgia 
Bar Association Mr. Pottle is succeeded 
1 the Presidency by Mr. Rembert Mar- 
hall, First Vice-President, of Atlanta 
H. F. Law Secretary. 





Illinois 





Southern Trip of Illinois Lawyers 
During the fall of 1929 members of 
e Illinois Judicial Advisory Council 
ade a trip to Toronto, Montreal, Bos- 
and New York for first hand ob- 
ervation of methods of court procedure 
[hey brought back reports of so many 
teresting court methods different from 
1e Illinois practice, that the Board of 
;overnors of the State Bar Association 





lecided it might be profitable to the 
wwyers of Illin« msor a trip to 
isit southern States, to observe their 
vurts in action. Invitations were given 

all members the Association and, 
is a result, a party of eleven left Chi- 


ago on Sunday morning, March 9, 1930 


First Vice-President Clarence W. Heyl 


Peoria headed the delegation. Treas 
irer Frank L. Trutter of Springfield, 
Secretary R. Allan Stephens of Spring- 
eld: R. V. Fletcher of Chicago, a mem- 
er of the Board of Governors (who left 
the party at New Orleans); Dean Ed- 

ard T. Lee of John Marshall Law 
School, Chicago; Professor O. L. Mc- 


askill of the University Illinois Law 
School, Urbana; Judge Joel C. Fitch 
\ssistant Attorney General; Edward B. 
Witwer of Chicag Walter J. Chap 
an of Alton; Judge W. A. Doss of 


Monticello, and his s Dwight, were 
e remaining members of the party. 
After a very pleasant day and a night’s 

est, the party arrived at Jackson, 

Mississippi, and were met by Messrs. 
harles B. Snow and George B. May, 


epresenting the Hinds County Bar As- 
ciation. At breakfast at Edwards 
lotel, with few preliminaries, the visi- 
rs began questioning the local bar 
embers as to their methods of proce- 





ure in the courts. The typical ques 
mn was how a suit for damages, aris- 
g out of an automobile accident, would 


be started and carried through the courts 
of last resort of the State. All the 
members of the party participated in the 
questioning, with the result that by the 
time breakfast was finished the visitors 
had a bird’s-eye view of the local courts, 
their respective jurisidictions and meth- 
ods of doing business. 

rhe party was then conducted to the 
Mississippi Supreme Court, where it wit- 
nessed the court handing down opinions 
orally, a different judge giving the 
court’s reasons for its decisions. There- 
after, the party visited both houses of 
the legislature, met the governor and 
attorney-general, and spent the rest of 
the morning visiting the local courts. 
One of the cases on trial before a mas- 
ter in chancery proved to be most in- 
teresting. One of the counsel explained 
that the case had been filed in 1888, had 
been argued three times in the United 
States Supreme Court, six times in the 
Supreme Court of Mississippi and coun- 
sel were now arguing exceptions to the 
master’s report. Of all the lawyers or 
witnesses alive when the case was 
started, but one lawyer is still living. 
Che investigators felt they were in the 
presence of Jarndyce v. Jarndyce. 

At noon the Illinois lawyers were en- 
tertained by the Hinds County Bar As- 
sociation, where opportunity was given 
to meet the members of the supreme 
and other courts, and most enjoyable 
contacts were made with members of the 
Jackson ‘bar. 

One of the features of the trip was 
the study at first hand of methods of 
managing law offices, and after lunch- 
eon the delegation, divided into groups 
of three, visited different law offices and 
observed systems of law office manage- 
ment. The remaining portion of the 
afternoon was spent in a golf game, and 
the members of the party were ready 
to turn into their berths shortly after 
linner, to wake up Tuesday morning in 
New Orleans. 

[The same general program was ob- 
served at New Orleans. There was a 
breakfast at the Roosevelt Hotel, at 
which Messrs. Edwin T. Merrick, 
Charles F, Fletchinger, Arthur A. Mo- 
reno and W. W. Young of the New Or- 
leans bar must have felt that they were 
taking their bar examination once more. 
This was followed by visits to the va- 
rious courts, from the lowest criminal to 
the supreme court. 

An excellent luncheon at Galatoire’s 
gave the Illinois pilgrims an opportunity 
to meet the members of the supreme and 
other courts, and added greatly to their 
information concerning the Louisiana 
moony The afternoon was spent visit- 

g law offices, seeing the sights of New 
( + Sema or golfing, as the individual mem- 
ber of the party preferred. The delight- 
ful New Orleans visit was ended by a 
French dinner, which only Antoine’s can 
serve, and where further opportunity 
was given to meet about thirty of the 
leaders of the New Orleans bar. 

After another night ride the party was 
met at Birmingham by Henry Upson 
Sims, president of the American Bar 
Association, W. H. Sadler, Jr., Borden 
Burr and other Birmingham lawyers. 
At breakfast at the Tutwiler Hotel, the 
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Hon. C. E. Rosins 
President of State Bar of Nevada 





president of the American Bar Associa- 
tion was subjected to a cross-examina- 
tion concerning Alabama practice which 
he will long remember. To his credit, 
it will be said, that he successfully an- 
swered all of the questions. The visit 
to Alabama did not include a visit to the 
Supreme Court, but the dele gation 
learned a great deal about trials in the 
nisi prius courts. For the first time they 
saw witnesses testifying with a black 
board, illustrating their testimony with 
chalk, and, as m almost every other 
court visited in the southland, a large 
majority of the cases were Cases aris- 
ing out of automobile accidents. The 
visitors were entertained by the Bir- 
mingham Rotary Club at noon, and 
Vice-President Heyl addressed the club. 
Following the lumcheon a visit was made 
to the court trying misdemeanors, most 
of the defendants being Negroes. The 
party arrived just as an interesting case 
was being finished, but the presiding 
judge, determined that the northern law- 
yers should see how he tried a case, 
immediately granted a rehearing, and 
tried the case over for their benefit. The 
details of that trial, and the incidents 
surrounding it, will never be forgotten 
by the inquiring strangers. When they 
saw a tombstone and skull as a court 
room accessory they realized that after 
all, while justice between man and man 
is inflexible, the method of enforcing 
such justice is a matter to be worked 
out to comply with local conditions. 
The afternoon was spent in visiting 
the law offices, courts and manufactur- 
ing plants in and about Birmingham. 
In the evening a group of about fifty 
attorneys very pleasantly entertained the 
pilgrims at the Country Club. Instead 
of the usual afterdinner speeches, mem- 
bers of the local bar, sensing the task 
of their guests, told of Alabama methods 
of practice in civil and criminal cases, 
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which was greatly preciated 
the visitors. 


Thursday 


very 


morning the party 
in Atlanta, and were soon seated aroun: 
the breakfast table at Biltmore 
tel. Professor Ernst Freund of Cl 
here joined the party I 
table discussion of Geo practice 
Messrs. Powell, Robert Dorsey 
Alex W. Smith, Jr., proved to be 
teresting that it was after n 
before the 
ready to visit 
did, they found the 
most interesting, and 
torneys anxious and 
giving them the inf 
sired. At noon, 
at the Capitol ity 
members of the Atla 
Dean Edward ° ¥ 
responded on behalf 
the evening about thre« 
bers of the Lawyers 
most graciously entertaine¢ 
tary R. Allan Stephens 
half of the Illinois dele 
The last day was spen 
where the program was var 
Norvell, Jr., and his 
entertained the party 
their home Again tl 
local courts and method 
was almost the sole subjec 
sion, and the party 
dence with their not 
mented. A drive 
residential portior 
the visitors to 
where they met 
Supreme Court. 
to the local courts, 
and ending up with : 
Andrew Jackson Hotel, 
members of the courts and 
ville. Again the party divid 
law offices and 
spend the afternoon in 
before separating fc 
homes. Incidentally, two m 
the party can now say they playe: 
in Mississippi, Louisiana, l 
Georgia and Tennessee 
sive days. Golf scores 
lished. 
After their return each men 
party submitted a report 
sions, which are being 
one report for the 
nois State Bar Associ 
No group of lawyers e\ 
profitable or e 
somewhat strenuous, and 
sake could probably have b 
by a day’s rest in the middle 
but the new ideas ob 
friends made will n 
will pay returns 
of the party live 
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Oklahoma 





Oklahoma State Bar Act ee 
The const 

ing the “State 

giving the 

pline of 

been denied 

court and the 

be called on 

an early date. 

dered by District _ 


Bar rf 
organizatron 


members 





Hon. J. L. CLeary 
President of Nebraska State 
Association 


Bar 


restral 
from 

against 

the 
Kea 


ning 
con- 


nted a writ 
f Governors 
disbarment proceedings 
In commenting 
lower court Judge 
the State Bar, said 
organization had 
atterned after the California and other 
Bars he act creating the Cali- 
Bar, he added, had been tested 
found 


tate 
on 


president ot 
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been 


ali angies every case 


nstitutional 


Old Oklahoma Association Meets and 
Disbands 


homa State Bar Associa- 
session in Oklahoma 
City during the latter part of February 
and then disbanded. Its work and re- 
sponsibilities at devolved on the 
new recently es- 
tablished by legislative John H. 
Kane of Bartlesville, retiring president 
of the old association, urged members 
to take | an part in the new 
ganizati pointing out that every law- 
yer in the state is a member of the State 
Bar and has an equal voice in its ad- 
salaliolaeaben One of the last officia 
[ 1 organization was 
lution favoring 
Constitution 

Court < 
empowered to 
establishing certain 
residence and 
dates for po- 
One of the 
program was 
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on 


The old Okla 


y] 
tion held 
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once 
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active or 
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than nine 
divi si 


members, 


and 


ons 
ncations as to age, 
f practice in and 
>s on the 
- Joseph J. Webb, of San 
the meeting 
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were by Judge 
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and by A 


“Early Day 
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to an address by Judge 
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history and pur- 
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Miscellaneous 





vice-pr 


a 
Bar As- 


Harry Hartman was elected 
the Larimer County (( 
for the third time at a meet- 

hat body held March. Her- 
Seamans of id was elected 
lent an =d Stansfield, secre- 


010.) 


esit 


tary. 


tion, 
oe follow 


he Jone Associa- 
at it ; n neeting re-elected 
in hcer W. Doxsee, 
a, AT e-president; J. 
1 treasurer 
he | ison County 
Bar Association h March 1, 
following officer ere chosen: 
L. Heiss, Gulfport, president; J 
Ross, first v pr lent; Charles 
Brown. second e-| lent; and 


Bickers 


res ider 
che =f secretar 
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Industrial Plants and Equipment 
Railroads and Railroad Equipment 
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Estimates, Appraisals or Advice cheerfully 
furnished without obligation. 
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Blue Island, (Chicago), IIL 
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BANKRUPTCY? 


This is the most important year of any in 
the last seven, for you to have the latest 
supplement to Collier on Bankruptcy. 
The indications are that you will use 
your Collier more than in the past, and 
the development of the law in the past 
year makes purchase of the 1930 supple- 
ment doubly important. Place your 
order at once with: Matthew Bender & 
Co., Albany, N. Y. 





COLLIER on BANKRUPTCY 


13th Edition, 4 Volumes, to date with 1930 Supplement 


Price $45.00 delivered 





SALES—Common Law and Under 
the Uniform Sales Act. 


By Irving Mariash 
The only work to include the impor- 
recent decisions in the thirty 
States adopting the act. 


1 Vol. Price $10 delivered 


tant 


By Wharton Poor 





Second Edition 


CHARTER PARTIES and OCEAN 
BILLS OF LADING 


The only American treatise on the 
documents commonly used in mari- 
time trade. It has been ten years since 
the first edition of this work. 


1 Vol. Price $10 delivered 





109 State St. 
Albany, N. Y. 


MATTHEW BENDER & COMPANY 


Incorporated 


296 Broadway 


New York City 
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Lawyers know, some- 
times from bitter ex- 
perience, that the most 
painstaking search is 
not proof against human 
error. That is why so 
many attorneys advise 
clients, who are buying 
or lending on real estate, 
to insist that a title pol- 
icy be included in the 
transaction. 


The New York Title and 
Mortgage Company is 
the foremost title insur- 
ance organization in 
America. Behind each 
of its policies stand cap- 
ital funds of more than 
$60,000,000. 


It has provided facilities 
through which title in- 
surance may be pro- 
cured from any point in 
the United States. Its 
agency system now cov- 
ers 23 States and its 
approved attorney list is 
composed of leading real 
estate attorneys. It re- 
quires opinions by rep- 
utable counsel, there- 
fore attorneys are not 
deprived of anything by 
the use of title insur- 
ance. They are bene- 
fited by it. 


Write for a copy of the 
Special National Title 
Week issue of our pub- 
lication “The National 
Titleman.” 
































which proved to be a ROAD 


In one of our large Southern cities is a block built 
up on four sides. In the center of the block is a 
ten-foot alley. This “inside lot” was purchased for 
the purpose of erecting garages. 


After settlement had been made for the land, the 
purchaser presented his title to raise construction 
mortgage money. Examination of the lot showed 
evidence of an old road running diagonally through 
the block. Records showed that, eighty years before, 
a right-of-way had been laid out by the City Council 
across this very lot and that the city still had the 
right to lay sewer and surface pipes across the 


land. 


Only an insured title could adequately protect the 
owner of this “roadway” in the building of his 


garages. 
NEW YORK 
TITLE AND MORTGAGE 


COMPANY 


135 Broadway New York City 
Capital Funds over 60 million dollars 





Titles insured to real estate located any- 
where in the United States 




































































